
SUPREME COURT: ROCKLAND COUNTY 
________________________________________________ 

In the Matter of the Petition of 

MAKA LOMTADZE,  Index No. 

Petitioner, 
VERIFIED PETITION 

For a Judgment Pursuant to Article 78 of the  
New York Civil Practice Law and Rules 

- against - 

ZONING BOARD OF APPEALS OF THE  
VILLAGE OF SUFFERN, 

Respondent. 
__________________________________________________ 

STATE OF NEW YORK ) 
) ss.: 

COUNTY OF ROCKLAND ) 

Petitioner, Maka Lomtadze, by her attorneys, Ira M. Emanuel, P.C., for her 

petition to this Court alleges: 

The Instant Proceeding 

1. Petitioner is a natural person. She is the owner of real property located at 115 

Washington Avenue, Village of Suffern, County of Rockland, New York, which 

is the subject of this proceeding and of the proceedings complained of 

(hereinafter, the “Premises”). 

2. Respondent is the duly constituted zoning board of appeals of the Village of 

Suffern (hereinafter, “Board”). 

3. By application dated October 4, 2017, Petitioner sought relief from a condition 

previously imposed on the Premises by the Board that required owner-

occupancy of the Premises. 



4. The Premises are located in a 2R-5 zoning district of the Village of Suffern. 

Pursuant to the Suffern Zoning Code, two-family dwellings are permitted in 

the 2R-5 district as of right, provided that the bulk requirements for such 

dwellings are met. The Code does not contain occupancy requirements.  

5. After her purchase of the Premises at a foreclosure sale, Petitioner sought to 

remove the occupancy condition. At its third meeting on this matter, and after 

two sessions of a public hearing, the Board announced, for the first time, that 

it considered Petitioner’s application to be a request for a rehearing of the 

original variance application, and thereafter refused to hear the matter. A copy 

of the Board’s determination, which was not filed until April 9, 2018, is 

annexed as Exhibit A. 

Prior Proceedings 

6. On two prior occasions, the Board had granted area variances to the Premises 

to allow its use as a two-family dwelling. On the first request, in 1992, the 

Board required that the variances would expire upon the transfer of the 

Premises by the then-owner. In 2003, the Board modified the condition to 

require that the Premises be occupied by its owner. 

7. In 1991, the then-owners, John and Carmen Clooney, sought an area variance 

to allow them to convert the house to a two-family dwelling. As is the case now, 

two-family dwellings were permitted in the 2R-5 district. However, the lot 

required variances for lot width, lot area, and side yard. 

8. After a number of public hearing sessions, the Board granted the area 

variance, upon the condition, inter alia, that “the use is to be for a time period 

limited by the continued residence, on the premises, of the applicant or 

Carmen, his wife.”  Other conditions were imposed with respect to the 



construction needed to convert the house to two-family use. A copy of the 

Clooney decision is annexed as Exhibit B. 

9. Subsequently, it appears that Mr. and Mrs. Clooney sold the Premises to 

Michael Rogers. In Case No. Z2003-15, Matter of Michael Rogers, the Board 

relaxed the above condition, allowing the two-family use to continue under Mr. 

Rogers’ ownership, provided that “[t]his two-family dwelling shall be owner-

occupied.” A copy of a “memorandum of decision” in the Rogers application, is 

annexed as Exhibit C. There does not appear to be a resolution available 

regarding the Rogers application. 

10. Sometime thereafter, Mr. Rogers’ ownership in the house was lost due to a 

mortgage foreclosure. The Referee’s deed to the Federal Home Loan Mortgage 

Corporation was dated October 21, 2016, and recorded in the Rockland County 

Clerk’s Office on February 21, 2017, as Instrument No. 2017-00007032. 

11. Petitioner purchased the Premises from FHLMC as shown by a deed dated 

April 19, 2017. Soon thereafter, by application dated October 4, 2017, she 

applied to the Board for relief from the condition initially imposed on the 

Clooneys and thereafter modified for Mr. Rogers. 

12. The Board scheduled and held a duly noticed public hearing (not a re-hearing) 

on Petitioner’s application on November 16, 2017, and January 18, 2018. At 

the first session of the public hearing, there were a number of neighbors who 

opposed the application, including one who had opposed the initial application 

by the Clooneys in 1991.  

13. In support of its application, Petitioner submitted a Narrative Summary and 

a Supplemental Narrative Summary, copies of which are annexed as Exhibits 

D and E, respectively. The Narrative Summary set forth the history of the 



property and the variances that had been granted, and also the legal basis for 

removing the owner occupancy condition (i.e., that such a condition was 

unlawful, ab initio, under New York law). The Supplemental Narrative 

Summary clearly distinguished certain cases proffered by Respondent Board’s 

attorney in an attempt to support owner occupancy conditions, and provided 

further legal arguments requiring that any condition imposed in a land use 

matter must be related to the relief requested.  

14. The nature of the public opposition was entirely based upon speculation that, 

if the owner of the Premises was not an occupant, then the Premises would not 

be maintained and the character of the tenants would not be of the kind desired 

by the neighbors. 

15. For example, a number of neighbors raised concerns that an illegal day-care 

center had been operating at the Premises, as they had seen children entering 

and leaving on a regular basis. In fact, the children were related to one of the 

occupants, who baby-sat them while their parent was working. 

16. Other neighbors complained that, if there were a problem at the Premises, they 

could not find out who to notify, despite the fact that the Village of Suffern 

requires landlords to register with the Building Department under Chapter 

215 of the Village of Suffern Code. Indeed, the amount of information required 

to be provided under that Chapter is far greater than any information required 

of an owner-occupant. 

17. It is clear that the opposition to the request was speculative, at best. 

18. The Board closed the public hearing at its session of January 18, 2018, and 

reserved decision. 



19. At its meeting of February 15, 2018, the Board moved immediately into 

executive session for consultation with its attorney. Upon emerging into public 

session, the Board’s attorney announced, for the first time in the proceeding, 

that he considered the application to one for a rehearing under section 7-712-

A(12) of the Village Law.1

20. Such an application requires a unanimous vote of the Board to rehear the 

application, and a second unanimous vote to grant relief.  As stated in the 

Board’s resolution, “the ZBA voted pursuant to NY Village Law 7-712(a)-(12) 

to DENY the relief requested and determined it would NOT amend the 

previous determination and condition requiring “owner occupancy” as a 

condition of granting the variances in its decision in 2003 [emphasis in 

original].” 

21. No explanation was given as to (a) why this determination had not been made 

before the public hearing had been opened, held, and closed, or (b) the basis for 

determining that a request for relief from a fifteen year old decision constituted 

a request for a rehearing. 

22. Nor was there any explanation for why the previously decided Rogers matter 

with a similar fact pattern was considered an application for a variance or for 

relief from the then-existing condition, and why this matter was considered to 

be a rehearing. 

1 Interestingly, the ultimate denial decision by the Respondent Board did not refer to any of 
the cases proffered by its counsel. Apparently, counsel recognized the weakness of his 
position and decided to “punt” by turning to the rehearing provision of the Village Law. 



23. Nevertheless, in a vote that was obviously rehearsed in executive session, the 

Board ignored the prior proceedings and voted not to hear the alleged 

“rehearing”. 

24. Petitioner, through her attorney, vehemently objected to counsel’s mis-

characterization of the application. However, it was clear to Petitioner that the 

Board did not want to overturn the condition in the face of community 

opposition – a classic example of arbitrary and capricious behavior. 

25. More interesting and insidious, however, as set forth more fully below, is that 

the Board appears to have a policy that requires owner-occupancy when 

granting area variances to allow two-family dwellings, despite the fact that 

nothing in the Zoning Code requires owner occupancy and that two-family 

dwellings are a use permitted of right in this zoning district.  If the legislative 

body of the Village has valid, well-reasoned justification for requiring owner-

occupancy then it should adopt said findings and amend its zoning local law.2

POINT I 

THE BOARD IMPROPERLY RELIED UPON VILLAGE LAW §7-712-a(12) 
TO CHARACTERIZE THE INSTANT APPLICATION AS ONE FOR 

REHEARING AS OPPOSED TO A NEW APPLICATION 

26. Village Law §7-712 A(12) provides: 

“12.Rehearing.  A  motion  for  the zoning board of appeals to hold a  rehearing 
to review any order, decision or determination  of  the  board  not  previously  
reheard  may  be  made  by  any  member of the board. A unanimous vote of all 

2 See, e.g., Kasper v. Brookhaven, 142 A.D.2d 213, 535 N.Y.S.2d 621 (2d Dept., 1988). The Second 
Department upheld a provision in a zoning code mandating owner-occupancy of homes with 
accessory apartments. This was a response to a finding by the Town Board, after significant 
research, that there was a need for affordable housing and for financial relief to over-burdened 
homeowners. No such provision exists in the Suffern Zoning Code, nor does the record contain such a 
finding by the Suffern Village Board or by Respondent Zoning Board of Appeals. Ironically, Kasper is 
one of the cases proffered by counsel to the Respondent Board and later abandoned when the Board’s 
decision was made. A fuller treatment of Kasper is found in Petitioner’s Supplemental Narrative 
(Exhibit E). 



members of the board then present is required for such rehearing to occur. 
Such rehearing is subject to the same notice provisions as an original hearing. 
Upon such rehearing the board may reverse, modify or annul its original order, 
decision or determination upon the unanimous vote of all members then 
present, provided the board finds that the rights vested in persons acting in 
good faith in reliance upon the reheard order, decision or determination will 
not be prejudiced thereby.” 

27. Clearly, this provision is intended to provide the Board with discretion to hear 

an applicant’s request for a rehearing of a previous determination, or to rehear 

an application wherein the Board is of the opinion it made a mistake.  The 

statute refers to the “original hearing” and the “original order…”   Here, the 

Applicant filed a new application.  She did not ask for a “rehearing” of any 

previous decision.  The matter was not noticed as a rehearing.  As noted above, 

this property had been the subject of a prior application to modify previously 

imposed variance conditions and that matter was not characterized as a re-

hearing.  Clearly, the determination that this matter was a “rehearing” was 

simply a ruse to give the Board an excuse not to hear the matter at all in the 

face of community opposition. 

28. Respondent Board’s conclusion that the subject application was one for 

rehearing, rather than one for a lifting of a condition, has no basis in law or in 

Respondent’s own precedent. 

29. As noted above, the original condition to the variances allowing two-family use 

limited the variance to the then-owners. When a new owner sought a change 

in the condition, to owner-occupancy, there was no indication that the Board 

considered the request to be one for a rehearing. 

30. The courts have concluded that a request for relief from a condition does not 

constitute a rehearing. In fact, the request for relief is not even held to the 

same standard as the original variance request. 



31. In Matter of Red House Farm Inc., v. Zoning Board of Appeals of Town of East 

Greenbush,3  applicant Commsoft had obtained a use variance allowing an 

office in a residential district, but imposed conditions on the variance. Less 

than two years later, Commsoft sought relief from the conditions, in order to 

expand its office use. The Third Department held: 

Petitioners' primary contention is that, in the absence of evidence supporting 
the four-part test of hardship set forth in Town Law § 267-b(2)(b), the Board's 
grant of the variance was arbitrary and capricious. We disagree. The requisite 
showing of hardship was made in connection with Commsoft's 1993 variance 
application. Although the current application was labeled a variance request, 
a common-sense view of the matter compels the conclusion that Commsoft 
really sought and obtained nothing more than an interpretation of the 1993 
variance and, once it was determined that the 1993 variance covered the 
tenant house, a modification to condition No. 3 of the 1993 variance so as to 
permit occupancy by up to 40 employees.4

32. In Miller v. Zoning Board of Appeals of City of Saratoga Springs,5 Joseph 

O’Hara had obtained a use variance in 1992 to allow professional offices in a 

residential district. The variance contained a condition prohibiting “ingress or 

egress on Circular Street”. Five years later, in 1997, he sought to add a 

driveway entrance onto Circular Street and to enlarge his parking area. 

Despite opposition to the driveway entrance, the Board granted what it deemed 

a use variance.  

33. Opponents of the variance, led by Miller, claimed that O’Hara had failed to 

prove the standard needed for a use variance. The Court, however, determined 

that the application sought relief from a previously-imposed condition.6  After 

3 234 A.D.2d 770, 650 N.Y.S.2d 891 (3d Dept., 1996). 
4 Id., 650 N.Y.S.2d at 892. 
5 176 Misc.2d 383, 671 N.Y.S.2d 954 (Sup. Ct. Saratoga Co., 1998) 
6 Id., 671 N.Y.S.2d at 956. 



exhausting the available case law, the Court held that a “common sense” 

approach was all that was needed to grant the relief: 

In this case, the applicant satisfied a majority of the Board that the one 
driveway limit created an on-site safety problem and that allowing a 
second driveway to be installed would not be detrimental to the 
neighborhood.7

34. Miller was followed by Jackson v. Zoning Board of Appeals of City of Long 

Beach8 two years later. In Jackson, David Stewart had been granted a use 

variance to convert a two-family dwelling to a one-family dwelling with a 

dentist’s office. The variance was conditioned upon Stewart using the dwelling 

as his permanent residence. Six years later, Stewart petitioned the ZBA to 

remove the condition. The Board, finding there was a “sufficient reason” 

granted Stewart’s application. 

35. Jackson, who opposed the application for relief, claimed that Stewart needed 

to satisfy the requirements for a use variance in order to obtain the relief. The 

Second Department came to the same conclusion as in Miller: 

An examination of Stewart’s application compels the conclusion that, 
rather than seeking a use variance, Stewart sought only to modify a 
previously-imposed condition (see, Matter of Red House Farm v Zoning Bd. 
of Appeals, 234 A.D.2d 770; Miller v Zoning Bd. of Appeals, 176 Misc.2d 
383). Accordingly, despite the lack of evidence supporting the statutory 
hardship requirements, the Supreme Court properly upheld the Zoning 
Board’s determination on the ground that it has a rational basis and was 
supported by substantial evidence [citation omitted].9

36. Thus, a request for relief from a condition is not the same as a request for a 

rehearing, nor is it subject to the same scrutiny as the underlying variance. 

7 Id., 671 N.Y.S.2d at 957. 
8 270 A.D.2d 267, 703 N.Y.S.2d 521 (2d Dept., 2000). 
9 Id., 270 A.D.2d at 268, 703 N.Y.S.2d at 521. 



37. Respondent Board, in attempting to avoid a decision by mischaracterizing 

Petitioner’s request as one for a rehearing and then denying the rehearing 

request, violated its own precedent and clear case law. 

POINT II 

THE BOARD’S ULTIMATE DENIAL WAS ARBITRARY, CAPRICIOUS AND AN 
ABUSE OF DISCRETION, AS THE “CONDITION” THE APPLICANT SOUGHT TO 
REMOVE WAS NOT BASED ON ANY OBJECTIVE FINDINGS WHATSOEVER 

38. In an attempt to justify its decision, the Board made the following findings: 

The Board finds that granting a variance with an owner occupancy 
requirement on a substandard lot serves a purpose of permitting an owner, 
who might otherwise not be able to afford to stay in the Village an 
opportunity to do so. The bulk requirements are enacted so as to ensure the 
safe occupancy of a property, without overburdening same. An argument 
was put forward by the applicant that it makes no difference in granting a 
bulk variance whether the property is owner occupied or not. However, the 
Board finds that the zoning regulations make clear that this property may 
not be utilized as a two family dwelling unless it meets the bulk 
requirements. The condition imposed in 2003 was not unreasonable and 
minimizes any adverse impact in granting the variance. Having an owner 
occupancy requirement on a substandard lot serves the purpose of ensuring 
the property is not overburdened, since it does not meet the normal bulk 
requirements and having an owner residing at the premises ameliorates 
concerns regarding overburdening the property as an owner in residence is 
less likely to permit the otherwise undersized property to be overburdened. 

Decision, pp 3-4. 

39. The Board obtained no evidence or testimony to support these “findings”. 

Nothing in the record indicates that owner occupancy would impose less of a 

“burden” on the land than would investor ownership. 

40. In a stunning display of circular reasoning, the Board found that owner 

occupancy “serves the purpose of ensuring the property is not overburdened” 

since “having an owner residing at the premises ameliorates concerns 



regarding overburdening” * * * “as an owner in residence is less likely to permit 

the otherwise undersized property to be overburdened.” 

41. In other words, according to the Board, owner occupancy reduces 

overburdening because we think it reduces overburdening and therefore it 

does. 

42. Case law is clear that the granting of variances must be blind to the ownership 

of the subject property. Zoning codes, and variances from the requirements of 

zoning codes, address the uses of property – not its ownership. 

43. In St. Onge v. Donovan, the Court of Appeals made this point crystal clear: 

the condition imposed on the variance granted by the Town Zoning Board 
in 1977 clearly relates to the landowner rather than the use of the land. By 
its terms, the condition purports to terminate the variance automatically if 
any persons other than the original applicants use the property as a real 
estate office. This is precisely the type of personal condition proscribed by 
Matter of Dexter v. Town Bd. (36 N.Y. 102, supra), for it focuses on the 
persons occupying the property rather than the use of the land or the 
possible effects of that use on the surrounding area. As this condition bears 
no relation to the proper purposes of zoning, therefore, it was properly ruled 
invalid [by the Appellate Division].10

44. Indeed, even where an owner offers such a condition, it is improper for a Board 

to accept the offer: 

Contrary to the petitioner’s contention, the variances could not have been 
limited to the term of her ownership of the premises because any condition 
imposed when granting a variance must be directly related to the property 
involved and to the underlying purpose of the zoning code, without 
consideration of the particular person owning or occupying it [citations 
omitted].11

45. This is not the first time that this Respondent has denied an application on the 

basis of who resides in the home, nor will it be the first time that a Court will 

10 71 N.Y.2d 507, 517, 527 N.Y.S.2d 721 (1988). 
11 Fowlkes v. Board of Zoning Appeals of Town of North Hempstead, 52 A.D.3d 711, 713, 860 
N.Y.S.2d 202 (2d Dept, 2008). 



reverse Respondent. In Donoghue v. Zoning Board of Appeals of the Village of 

Suffern,12 Justice LaCava held that this Board’s refusal to grant a variance to 

continue the use of premises as a two-family dwelling because of the activities 

of the occupants was improper: 

As previously noted, the thrust of the neighbor's opposition and the primary 
focus of the public hearing was directed at the goings-on at the property. 
While there might be some merit to the concerns raised, it was improper to 
have taken them into account upon review of the application. If the current 
occupants are violating any ordinance, zoning or otherwise, the neighbors 
and/or Village officials should avail themselves of all potential remedies. An 
outright denial of the requested variances is not the appropriate action to 
take to alleviate the alleged disturbances. Just as a property owner's 
personal plight should not be taken into account when considering a 
variance application (see, Faust v Foley, 45 NY2d 441), so too, the unique 
and specific living habits of those who currently reside at the premises 
should be ignored. Variances run with the land. They are not personal.13

46. The decision of the Board is arbitrary, capricious and without rational basis. 

WHEREFORE, your Petitioner respectfully demands that this Court grant: 

A. A judgment reversing the determination of the Respondent in 

characterizing the application of Petitioner as one for a rehearing 

pursuant to NY Village Law § 7-712-a(12) instead of one for rescission of 

a previously-imposed condition requiring owner-occupancy of a two-

family dwelling; and 

B. An order directing Respondent to rescind the said previously-imposed 

condition affecting the property that requires owner occupation for its use 

as a two-family dwelling; and 

C. A judgment granting Petitioner her costs and disbursements; and  

12 Supreme Court, Rockland County, Index No. 897-92. A copy of the decision, as provided to 
Petitioner by the Village Clerk of the Village of Suffern, is annexed as Exhibit F. 
13 Id., at 8. 




