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NARRATIVE SUMMARY

115 WASHINGTON AVENUE
Tax Lot 54.1-2-22

Pursuant to a decision by this Board in 1992, the house at 115 Washington
Avenue was approved for use as a two-family home upon the condition that the
approval would expire upon sale of the house by its then-owner.

In 2003, this Board amended that condition, upon the request of a new
owner, to allow the continued use of the house as a two-family residence, upon the
condition that one unit be owner occupied.

The current owner-applicant seeks to remove the owner-occupancy condition.

Background

The site is located in a 2R-5 zoning district. In 1991, the then-owners, John
and Carmen Clooney, sought an area variance to allow them to convert the house to
a two-family dwelling. Two-family dwellings were (and still are) permitted in the
2R-5 district. However, the lot required variances for lot width, lot area, and side
yard.

After a number of public hearing sessions, this Board granted the use
variance, upon the condition, inter alia, that “the use is to be for a time period
limited by the continued residence, on the premises, of the applicant or Carmen, his
wife.”1 Other conditions were imposed with respect to the construction needed to
convert the house to two-family use.

1 Resolution of the ZBA dated March 26, 1992, p. 5, a copy of which is attached as Exhibit A.



In Case No. Z2003-15, Matter of Michael Rogers, this Board relaxed the
above condition, allowing the two-family use to continue under Mr. Rogers’
ownership, provided that “[t]his two-family dwelling shall be owner-occupied.”2

Sometime thereafter, Mr. Rogers’ ownership in the house was lost due to a
mortgage foreclosure. The Referee’s deed to the Federal Home Loan Mortgage
Corporation was dated October 21, 2016, and recorded in the Rockland County
Clerk’s Office on February 21, 2017, as Instrument No. 2017-00007032.

The current owner, Maka Lomtadze, purchased the premises on April 19,
2017. A copy of the deed is annexed as Exhibit C. The current owner wishes to
continue the two-family use, but wishes to remove the requirement of owner
occupancy.

SEQRA Status

This is a Type II action under SEQRA, pursuant to 6 N.Y.C.R.R.
§617.5(c)(13), and therefore no further environmental review is required, and no
EAF is required.

GML § 239-m

The site is within 500 feet of U.S. Route 202, a state highway. However, upon
information and belief, the Village of Suffern has entered into a waiver agreement
with the Rockland County Planning Department.3 Pursuant to such agreement,
where, as here, a site does not directly abut features identified in GML § 239-m,
then referral to the County Planning Department is waived and not required.

Legal Requirements

It is basic law that applications for variances and the conditions imposed in
connection with variances are not personal to the then-owner. The variances run
with the land, and the reasons for granting them, and any conditions imposed on
them, must be based on the use of the land. It is improper to consider personal
circumstances. It is equally improper, except under unusual circumstances, to tie
any conditions to individual owners.

The seminal case is St. Onge v. Donovan.4 In that case, the petitioners (St.
Onge) purchased a two-story house to use as a real estate office. The house was
located in a residential zoning district, which prohibited the office use. However, it

2 Notification of Decision of the ZBA dated June 9, 2003, p. 2, a copy of which is attached as Exhibit
B.
3 Such a waiver affects 18 of the 24 zoning jurisdictions in the County of Rockland.
4 71 N.Y.2d 507, 527 N.Y.S.2d 721 (1988).



had been used by the prior owner as an office, pursuant to a variance that had been
granted in 1977 by the ZBA. The variance contained a condition that the building
was “to be used solely by the applicants [the prior owners] and may be used only in
connection with their existing real estate business.”5

When, in 1985, St. Onge sought site plan approval to continue the use of the
house for his own real estate business, the Planning Board denied the application,
citing the 1977 variance condition. St. Onge sued.

In overturning the condition, the Court of Appeals held:

the condition imposed on the variance granted by the Town Zoning
Board in 1977 clearly relates to the landowner rather than the use of
the land. By its terms, the condition purports to terminate the variance
automatically if any persons other than the original applicants use the
property as a real estate office. This is precisely the type of personal
condition proscribed by Matter of Dexter v. Town Bd. (36 N.Y. 102,
supra), for it focuses on the persons occupying the property rather than
the use of the land or the possible effects of that use on the
surrounding area. As this condition bears no relation to the proper
purposes of zoning, therefore, it was properly ruled invalid [by the
Appellate Division].6

Based on the decision in St. Onge, then, the original condition limiting the
two-family use to the Clooneys was improper. However, the same reasoning applies
to the condition as modified for Rogers.

The Rogers condition is based on the “persons occupying the property rather
than the use of the land”. It requires that one of the “persons occupying the
property” be its owner. Nothing in the Rogers condition relates to “the use of the
land”. The house is in a district that allows two-family dwellings. This Board
granted variances in 1992 to allow that use, even though the lot dimensions did not
conform to the requirements of the Zoning Code. This Board’s actions should have
stopped there.

Instead, conditions relating solely to the identity of the occupants were
imposed. It makes no difference if the then-applicants consented to those conditions.
For example, in Fowlkes v. Board of Zoning Appeals of Town of North Hempstead,7

Ms. Fowlkes sought an area variance to allow the conversion of her house from one-
to two-families. During the course of the application, she offered to accept a
condition limiting the variance to the term of her ownership. The Board denied the

5 71 N.Y.2d 512.
6 71 N.Y.2d at 517.
7 52 A.D.3d 711, 860 N.Y.S.2d 202 (2d Dept, 2008).



variance, and Ms. Fowlkes sued. The Appellate Division upheld the denial, and
noted that, even though the applicant consented, the condition would have been
improper because it applied to persons, rather than to the land use:

Contrary to the petitioner’s contention, the variances could not have
been limited to the term of her ownership of the premises because any
condition imposed when granting a variance must be directly related to
the property involved and to the underlying purpose of the zoning code,
without consideration of the particular person owning or occupying it
[citations omitted].8

There is no difference, from a land use perspective, between an owner and a
tenant in a two-family dwelling and two tenants in that same dwelling. The
expected number of persons is approximately the same, the expected number of
vehicles is approximately the same, the expected impact on services is
approximately the same.

Further, the Village Board, in adopting the 2R5 zoning requirements, did not
differentiate between owner-occupied houses and fully tenanted houses. The need
for certain area variances does not change that lack of differentiation.

Based on the foregoing, the applicant asks that this Board remove the
condition requiring owner-occupancy of the two-family house at 115 Washington
Avenue.

Dated: October 3, 2017
New City, New York

_________________________________
Ira M. Emanuel, P.C.
Attorney for applicant

8 Id. at 713.


