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 At the Board’s meeting of November 16, 2017, counsel for the Board offered 

three cases which, he asserted, might provide a legal basis for conditioning an area 

variance on the identity of the owner of the subject property.  

 

The Cases cited by counsel are  not applicable to the matter before the Board.  

In one case, the owner occupied condition was adopted as part of the Town’s zoning 

code.  Another involved a use variance, where the Board established the necessary 

nexus between the owner occupied condition and the use.  The last case (an 

unreported Supreme Court decision) involved a zone change where the developer 

specifically agreed to the owner occupied condition in connection with the grant of 

the zone change.  Put simply, as set forth below, these cases point out the 

exceptions to the rule, not the rule – i.e., a zoning board may impose conditions 

when granting a variance, as long as the conditions are reasonable and are directly 

related to the real estate involved, without regard to the person who owns or 

occupies it. Zupa v. Zoning Board of Appeals of Town of Southhold, 31 A.D.3d 570, 

817 N.Y.S.2d 672 (2d Dept. 2006). 

 

 In Kasper v. Brookhaven,1 the Appellate Division upheld a Zoning Code 

provision that allowed accessory one-bedroom apartments in single-family home 

districts upon obtaining a special permit. The Zoning Code required, among other 

things, that the homes be owner occupied. 

 

 The Kasper situation is vastly different from the matter before the Board. In 

Kasper, the limitation on ownership was part of the Zoning Code, and the Code 

provision allowed for accessory apartments to single family homes. The purpose of 

                                            
1 142 A.D.2d 213, 535 N.Y.S.2d 621 (2d Dept., 1988) 



the provision was to provide for additional housing stock for an underserved 

segment of the Town’s population, to allow more efficient use of the Town’s existing 

housing stock, and to “provide economic support of present resident families of 

limited income.”2 

 

 The court found that the Zoning Code was within the legislative authority of 

the Brookhaven Town Board under the broad zoning powers granted to the Board 

by statute. Significantly, the court found that the Code’s purpose in providing 

additional “economic support of present resident families of limited income” to be 

persuasive: 

We discern nothing improper in the goal of alleviating the growing 

shortage of affordable housing within the town while at the same time 

providing financial relief to those homeowners who may be of modest 

means and who will be better able to retain ownership of their 

residences and to maintain them in aesthetically acceptable condition 

by leasing the available, unused living space in their homes.3 

 There is a vast difference between the adoption of a requirement for owner 

occupancy in a Zoning Code and the imposition of such a requirement in connection 

with an area variance. It is, at base, the difference between a legislative and 

administrative act.  

 

 Further, it is clear from Kasper that the Brookhaven Town Board 

investigated the housing situation within that Town, researched how other nearby 

communities addressed similar issues, and made reasoned findings before adopting 

the legislation. Similar research and findings by this Board are non-existent. 

 

 Under the Suffern Zoning Code, which must guide this Board’s actions even 

as it is authorized to grant relief from it, two-family dwellings are permitted in this 

zone as of right. Thus, the Suffern Village Board has already determined that 

owner-occupancy is not required to maintain a two-family house. The condition was 

entirely contrived by this Board, based upon no evidence whatsoever. 

 

 In Finger v. Levenson,4 the ZBA of the Town of Putnam Valley imposed 

conditions in connection with the granting of a use variance. The property owner 

sought to use the premises as two dwellings and an antique store in a single-family 

district. The ZBA granted the variance upon the following conditions: that the 

antiques store occupy not more than 25% of the floor area of the building and that 

the owner occupy one of the units. 

 

                                            
2 Id., 142 A.D.2d at 214. 
3 Id., 142 A.D.2d at 218 
4 163 A.D.2d 477, 448 N.Y.S.2d 163 (2d Dept. 1990) 



 Again, Finger differs from the matter before the Board. Most importantly, the 

petitioner in Finger sought to use the premises for a purpose not permitted in the 

zone: a two-family dwelling with an antique shop. The court first noted that  

it is settled that a zoning board may impose conditions in conjunction 

with granting a variance, as long as the conditions are reasonable and 

relate only to the real estate involved, without regard to the person 

who owns or occupies it (see, Matter of St. Onge v Donovan, 71 NY2d 

507; Matter of Dexter v Town Bd., 36 NY2d 102, 105; see also, Town 

Law § 267).5 

 It then stated that the conditions “were reasonably related to the purposes 

underlying the zoning code”6, but did not state how they were “related”. One must 

presume that the court found that, in the context of a use variance to allow a mixed 

use in a single-family zone, the limitations were appropriate to maintain the single-

family character of the neighborhood.  

 

 Here, however, we are dealing with an area variance for an existing structure 

on an existing lot in a zone that allows two-family homes as of right. Nothing sought 

by the applicant will change the character of the neighborhood, which already has a 

mix of one- and two-family homes: some of which are owner-occupied, some of which 

are not owner-occupied. 

 

 Lastly, in Bridgeview at Babylon Cove Home Owners Association, Inc. v. 

Incorporated Village of Babylon,7 a developer sought a zone change in order to build 

new residential townhouse units in a marine commercial zone. As part of the zone 

change grant, the Village Board imposed a condition that the units must be owner-

occupied, and further required the recording of a declaration of covenants to that 

effect. This condition was also made part of subsequently granted site plan and 

variance approvals for the project.  

 

 After the approvals were granted, and before construction, the developer 

signed and recorded the declaration. It then built the development, sold units, and 

sold its remaining stake to another developer. In the condominium declaration and 

by-laws, however, the developer omitted the restriction on owner-occupancy. When 

the Village became aware of this, it sought to enforce the covenants. The Home 

Owners Association (“HOA”) sued to lift the restriction. 

 

 After reviewing various procedural and standing issues, the court addressed 

the merits. It noted that, in certain circumstances, the requirement for owner-

occupancy has been upheld by New York courts, but that in other cases, the courts 

                                            
5 Id., 163 A.D.2d at 477, 448 N.Y.S.2d at 164. 
6 Id., 163 A.D.2d at 478, 558 N.Y.S.2d at 165 
7 N.o.r., 2008 N.Y. Misc. LEXIS 7780 (Sup. Ct. Suffolk Co., 2008) 



did not uphold the requirement. The court specifically cited the Kasper and Finger 

cases cited by this Board’s counsel. The court then harmonized the lines of thought: 

In the case at bar, the developer was granted the right to build 22 

residential units in a marine commercial zone. Where, in the past, an 

applicant has derived a benefit from a substantial change, the courts 

have permitted this type of restriction. As set forth in the Village's 

papers, there is no question that the developer, which formed and runs 

the Plaintiff herein (the HOA) received a substantial benefit in return 

for the condition that the Village seeks to enforce. Such conditions 

have not been declared either unlawful nor unconstitutional in this 

State. It is not the role of the trial Court to make public policy. 

Accordingly, as the conditions are not deemed unlawful nor 

unenforceable, the Village's motion to dismiss the complaint of the 

HOA, based on documentary evidence pursuant to CPLR 3211 (a) (1) is 

granted.8 

 

 Again, this case is different from the matter at hand. In Bridgeview at 

Babylon the developer sought to use the property in a manner that was not 

permitted in the existing zoning district. It sought and obtained a zone change. The 

zone change was granted upon a condition which the developer agreed to. The 

developer then proceeded to ignore its own agreement. Thus, the developer sought 

and obtained “a benefit from a substantial change” in the zoning code. 

 

 Here, again, the property is being used for a purpose expressly permitted in 

the zone: a two-family dwelling. There is no zone change needed. There is no use 

variance needed. The house has been used as a two-family house since 1992: for 

twenty-five years. The house has been in existence for over a century. 

 

 Thus, the cases cited by the Board’s counsel are not applicable here. 

 

 The cases cited by the Applicant are current, binding, and comport with other 

time-honored New York and federal law. 

 

 It is absolutely clear that any conditions imposed in connection with the 

grant of a variance must relate to the relief requested, or, in the words of the United 

States Supreme Court, must have a “nexus” to that relief.  

 

 Thus, in Zupa v. Zoning Board of Appeals of Town of Southhold, the Second 

Department made it clear that  

a zoning board may impose conditions when granting a variance, as 

long as the conditions are reasonable and are directly related to the real 

                                            
8 Id., at 12 



estate involved, without regard to the person who owns or occupies it, 

and to the underlying purpose of the zoning code (see Matter of St. 

Onge v Donovan, 71 NY2d 507, 515 [1988]; Matter of Finger v 

Levenson, 163 AD2d 477 [1990]) [emphasis supplied].9 

 Similarly, in Martin v. Brookhaven Zoning Board of Appeals, the Second 

Department, citing case law from 1960, held, 

A zoning board may, where appropriate, impose ‘reasonable conditions 

and restrictions as are directly related to and incidental to the 

proposed use of the property’, and aimed at minimizing the adverse 

impact to an area that might result from the grant of a variance or a 

special permit" (Matter of St. Onge v Donovan, 71 NY2d 507, 515-516 

[1988], quoting Matter of Pearson v Shoemaker, 25 Misc 2d 591, 592 

[1960]; * * *.10 

 

 These, and other New York cases, are in line with the U.S. Supreme Court 

decisions in Nollan v. California Coastal Commission, 483 U.S. 825 (1987) and 

Dolan v. City of Tigard, 512 U.S. 374 (1994). These two cases established the rule 

that there must be an “essential nexus” between the relief sought by an applicant 

and the conditions imposed by government in granting that relief. 

 

 Here, the original relief requested was for area variances to allow the use of 

the subject property as a two-family dwelling. Two-family dwellings are permitted 

as of right in the 2R-5 zoning district. However, the building and lot did not conform 

to the bulk requirements of the district. 

 

 The original Board decision in the Clooney application (March 26, 1992) 

noted that variances were needed from “minimum lot width, minimum area, and 

minimum side yard” requirements. The decision did not indicate the extent of these 

variances. The Board decision in the subsequent Rogers application (June 9, 2003) 

did not recite the nature or extent of the needed variances at all. 

 

 It is, however, clear that the needed variances related to the physical 

dimensions of the property.  

 

 The lot and house pre-dated the Suffern Zoning Code. It was created by a 

subdivision plat filed in the Rockland County Clerk’s Office in 1900.11 According to 

                                            
9 31 A.D.3d 570, 817 N.Y.S.2d 672 (2d Dept. 2006) 
10 34 A.D.3d 811, 812, 825 N.Y.S.2d 244 (2d Dept., 2006) 
11 Lot 4, Map of “Lands of James D. Wanamaker” filed Nov. 26, 1900 as Map #927 in Book 33 of 

Maps at page 752. 
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the Ramapo Assessor’s Office, the house dates to 1890.12 Thus, the physical impacts 

of the house have been unchanged for well over 100 years. 

 

 No change has been made to the footprint of the house as a result of the prior 

variance grants. No changes to the footprint or interior layout are proposed by the 

current applicant. 

 

 No explanation has ever been given as to how the restrictions on ownership 

and use are in any way connected to the area variances granted.  

 

 No explanation has ever been given as to how the restrictions on ownership 

and use mitigate the impact of the area variances granted. 

 

 No such explanations have ever been given because there is no connection 

between the condition and the variance, and because the condition has nothing to do 

with mitigating the variance. 

 

 Indeed, this Board seemed to recognize the arbitrariness of the original 

condition when it granted relief to Mr. Rogers in 2003. Otherwise, it would not have 

granted any relief, but required the house to revert to a one-family dwelling. 

 

 The ownership condition, in this context, is arbitrary and capricious. It has 

no bearing on any legitimate interest of the Village of Suffern (which allows two-

family dwellings in this district). It does not mitigate the impact of a two-family 

dwelling on a lot that is undersized, or a building that is too close to its neighbor. 

 

 The ownership condition must be removed. 

 

Dated: January 16, 2018     

  New City, New York    

 

       ___________________________________ 

       Ira M. Emanuel, P.C. 

       Attorney for applicant 

 

                                            
12 See, Assessor’s Card, attached as Exhibit C. 


