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NARRATIVE SUMMARY 

 
ATERES BAIS YAAKOV ACADEMY OF ROCKLAND 

20 Demarest Avenue, Nanuet, New York 
Tax Lots 64.09-1-47, 48, 50 and 51 

 
Ateres Bais Yaakov Academy of Rockland (“ABY” or the “Applicant”) is a New 

York State chartered education corporation providing both secular and Jewish 
religious instruction to girls in grades pre-K through 12. It has recently entered into 
a contract to purchase the campus of Grace Baptist Church at 20 Demarest Avenue, 
Nanuet (and other adjacent parcels identified in the application form) (the 
“Property” or the “GBC Campus”). Grace Baptist Church (“GBC”) has occupied the 
location since 1860. During the ensuing 159 years, GBC built two sanctuaries, 
offices, and a large school building containing nine large classrooms with 40 smaller 
classrooms, along with attendant offices, storage, and bathrooms. GBC and its 
tenants have continuously and regularly conducted worship services of various 
Christian faiths and have provided religious education consistent with their faiths. 
Both religious and educational uses continue to this day. See Affidavit of William 
French, Pastor of GBC (the “French Affidavit”).1 

 
 We provide the following narrative summary in appealing from the Town of 
Clarkstown Building Inspector’s arbitrary and erroneous decision that “[a] variance 
from the Clarkstown Zoning Board of Appeals (“ZBA”) would be required for use of 
the school of general instruction.” See Building Inspector Denial Letter (Jan. 11, 
2019), attached hereto as Exhibit 2 (the “Denial Letter”). The Building Inspector 
failed to take into account several governing principles of law, including that 
religious use is an inherently beneficial use and that every effort should be made to 
accommodate a religious use.  
 
 Further, by relying upon Zoning Code § 290-29.C, the Building Inspector 
erroneously applied the wrong criteria in evaluating how the Zoning Code applied to 

                                            
1 The French Affidavit was originally included in the underlying building permit application for this 
project, the denial of which gives jurisdiction to this Board. See Exhibit 1 for a complete copy of 
ABY’s building permit application, filed on or about January 4, 2019 (the “Building Permit 
Application”). 
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ABY’s Building Permit Application. ABY appeals from this determination, and 
seeks an interpretation of the relevant section(s) of the Zoning Code. 
 
 Alternatively, and as set forth more fully below, ABY is entitled to and seeks 
an area variance from the requirements of Zoning Code § 290-20.I(7), allowing the 
use of the GBC campus as a school and house of worship without having frontage 
on, and access to, a “state or county major or secondary road.”  

 
I. Factual Background 

 
 The Property is located in an R-10 residential zoning district and within the 
Nanuet Hamlet Overlay District.2 
 
 According to Table 1 of the Zoning Code, “Schools of general instruction” are 
permitted uses, as of right, in the R-10 district. 
 
 A “school of general instruction” is defined as: 

Any public or private nursery, elementary, junior high, high school or 
college offering courses in general instruction and accredited by the 
New York State Education Department, offering courses at least five 
days per week and seven months per year.3 

 “School” is further defined as: 

Any public school under the jurisdiction of the Commissioner of 
Education of the State of New York; any parochial school operated and 
maintained by any religious corporation authorized to perform its 
corporate functions in the State of New York; or any school chartered 
by the Board of Regents of the University of the State of New York.4 

 ABY is a “school” in that it is a “school chartered by the Board of Regents of 
the University of the State of New York.”5 
 
 ABY is a “school of general instruction” in that it meets the definition thereof 
through its course offerings.6 
 

                                            
2 As of this writing, there are no specific regulations governing schools in the Nanuet Hamlet 
Overlay District. 
3 Clarkstown Zoning Code (hereafter “ZC”) § 290-3, as amended by LL 5-2016. 
4 ZC § 290-3. 
5 See Exhibit A to the Counsel’s Opinion Letter included in the Building Permit Application (Exhibit 
1 hereto) for a copy of ABY’s provisional and permanent charter certificates. 
6 See ABY’s Narrative Summary included in the Building Permit Application (Exhibit 1 hereto). 
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 The only “schools” defined in Article I of the Zoning Code (which contains the 
“Definitions” provisions of the Code) are “schools”, “schools of general instruction”, 
and “nursery schools”. All three definitions apply to ABY. 
 
 The Property is generally bounded by Demarest Avenue, Orchard Street, 
Highview Avenue, and Church Street. All are local Town roads. 
 
 As set forth in greater detail in the French Affidavit, GBC has been 
occupying the Property since 1860. The original building contained a sanctuary, 
church offices, and ancillary facilities. 
 
 In or about 1955, GBC built an educational wing that is has used 
continuously ever since. It was built specifically for school use. The building 
contains nine large classrooms and 40 smaller classrooms within the large ones. 
The building and the Property have continued to be used for educational and 
religious purposes by both GBC and other resident religious institutions through 
this year.7 
 
 In 2016, the Town of Clarkstown adopted Local Law No. 5 of 2016 (LL5). LL5 
covered a number of matters relating to the Zoning Code of the Town. The Town 
maintains that a provision of LL5 now renders GBC’s century and a half of 
continued use at its present location illegal. 
 
 LL5 added section 290-20.I(7) to the Zoning Code, which provides that in 
residential districts, “[a]ll uses other than single-family residences shall have 
minimum frontage of 100 feet and access to either a state or county major or 
secondary road as classified on the Town Official Map.” Notably, § 290-20.I(7) falls 
under the heading, “Additional Bulk Regulations” (emphasis added). 
 
 The Town’s Residential Zoning Districts Land Use Table lists places of 
worship and “schools of general instruction” as “Permitted as of Right.” However, 
GBC is not located on a “state or county major or secondary road.” As such, 
although the use is permitted in the zoning district, it no longer meets the bulk 
requirements imposed by LL5. The Building Inspector’s determination, however, 
implies that the use is no longer allowed in the district, which is wrong. As set forth 
more fully below, and contrary to the Building Inspector’s erroneous determination, 
the issue is one of non-complying bulk, not prior non-conforming use. 
 
 The Building Inspector determined that GBC would be allowed to continue 
its use in its present location as a prior non-conforming use under section 290-29 of 
the Zoning Code, but only if it does not cease such use for a continuous period of one 
year. (ABY disputes this, as the use is permitted in the district as of right, and 

                                            
7 See French Affidavit. 
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because LL5 only added a bulk requirement; it did not change the use 
requirements.) 
 
 The enactment of LL5 came at a particularly inopportune time for GBC. Its 
membership was declining and it was having difficulty generating sufficient 
revenue to maintain its campus. Therefore, GBC decided to sell. 
 
 LL5’s provisions, as erroneously interpreted by the Building Inspector, 
combined with the fact that the building is specifically designed as a place of 
worship with an educational annex, severely restricted GBC’s market. GBC 
attempted to sell to the Town of Clarkstown and the Nanuet Union Free School 
District (“Nanuet UFSD”), both of which are exempt from the restrictions of LL5. 
Neither attempt was successful. 
 
 ABY does not know why the Nanuet UFSD was interested in the site, but it 
does know the Town’s intent. According to information received from GBC’s real 
estate broker, Paul Adler, the Town intended to use the GBC Campus as a senior 
citizen center. It also sought to share the Property, and possibly the cost of 
purchase, with the Rockland County Sewer District No. 1 (the “Sewer District”).8 
The Sewer District planned to use the GBC Campus for offices and as an 
education/training center – in other words, a school.  
 
 GBC then went to the open real estate market. It was able to attract only two 
serious prospects. The first was a Buddhist religious group, which intended to use 
the GBC Campus for Buddhist religious worship services and education. That group 
decided not to go forward. 
 
 The second was ABY. 
 
 ABY is a Jewish religious all-girls school, first established in 2002. Its 
primary purpose is to provide secular and religious education to girls in grades pre-
K to 12. As part of its religious mission, it also holds religious worship services. The 
GBC Campus, with its two sanctuaries, offices, and school building is a perfect fit. 
 
ABY Faces Firestorm of Local Opposition and Discriminatory Backlash 
 
 Unfortunately, vocal members of the Nanuet community, Clarkstown 
residents in general, as well as influential political figures in the area, have opposed 
the potential sale. At rallies and on social media, ABY has been told to “go back 
where you came from.” In a post on the official Facebook page of the Rockland 

                                            
8 It should be noted that the Supervisor of the Town of Clarkstown is also the Chairman of the 

Sewer District’s Board of Commissioners. 
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County Republican Committee, the Chairman of that Committee called ABY’s move 
to Nanuet a “hostile invasion.”9  
 
 GBC’s Pastor, William French, has also been publicly criticized for daring to 
sell the Property to an Orthodox Jewish school.  
 
 Representatives from ABY and GBC voluntarily appeared at a Town Board 
meeting on November 26, 2018, to try to assuage some of the community’s concerns. 
ABY explained its curriculum, which is virtually identical to the curricula of other 
local religious schools such as Albertus Magnus and St. Anthony’s. Three of ABY’s 
accomplished graduates were introduced: the owner of a small business in the 
fashion industry, a pre-med student, and an MBA candidate. While some residents 
were careful to couch their objections in terms of increased traffic (a total of eight 
buses, twice per day, plus some staff), others could barely contain their hostility 
towards an orthodox Jewish school having the temerity to invade “their town.”   
 
 The local opposition formed a new citizens’ group called “Citizens United to 
Protect Our Neighborhood” or “CUPON” of Greater Nanuet for the express purpose 
of preventing ABY from operating its school. CUPON has established a Facebook 
page, held meetings at schools operated by the Nanuet UFSD, and hired counsel. At 
a CUPON meeting, counsel felt it necessary to tell CUPON members that they had 
“adversaries,” not “enemies,” and that they should not operate on the basis of 
“hate.” But, he told the crowd, “If you can’t get that hate out of your heart, then 
please keep your mouth shut.”10 
 
 CUPON has also started a “GoFundMe” campaign.11 Its purpose is clearly 
stated on its fundraising page: “Nanuet has become united in its efforts to ensure 
that the sale of the Grace Baptist Church is one that makes sense for the town, its 
residents, and their children's future.” 
 
 CUPON has also created a petition on Change.org entitled, “Petition against 
Grace Baptist Church becoming a school.”12 As of noon, March 7, 2019, the petition 
had been signed by 4,781 people. Notably, the online petition does not provide any 
information as to the potential impacts (or non-impacts) of ABY’s application, nor 
does it specifically identify ABY. But Nanuet is a small community, and ABY’s 
proposed purchase is well known. 
 
  

                                            
9 See Exhibit 3. 
10 A video of Stephen Mogel, Esq’s presentation was posted to CUPON of Greater Nanuet’s Facebook 
page at https://www.facebook.com/CTWTDWYTK/videos/2222326208086174/, at 3:10.  
11 See Exhibit 4. 
12 See Exhibit 5. 
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ABY Submits a Permit Application, Which the Building Inspector Denied 
 
 Despite this hostile climate, ABY persisted. Knowing the history of the 
Property, ABY applied to the Clarkstown Building Department for a permit to make 
some needed improvements to the buildings. 
 
 The Building Permit Application was accompanied by a description of ABY’s 
proposed use of the Property, the sworn French Affidavit describing the history of 
the Property, and an opinion letter from the undersigned regarding the applicable 
law. A copy of the Building Permit Application and accompanying materials is 
attached hereto as Exhibit 1. 
 
 These accompanying materials were not considered. The Building Inspector 
did not dispute any of the facts set forth in the Building Permit Application or 
accompanying affidavit. Rather, he summarily concluded that, because the Building 
Department had no records of a New York State Fire Inspection on the Property 
since 1990, GBC’s school use at the Property had ceased. And, because the Building 
Inspector interpreted LL5 to create new use requirements – a determination that is 
wholly erroneous – he denied the building permit. A copy of the Denial Letter is 
attached hereto as Exhibit 2. 
 
 This appeal follows. 
 
II. SEQRA and GML Status 

 
 This application constitutes a Type II action under one or more of the 
following sections of the Commissioner’s Regulations (all references are to 6 
N.Y.C.R.R. § 617.5(c)): 
 

(1) maintenance or repair involving no substantial changes in an existing 
structure or facility;    
(9) construction or expansion of a primary or accessory/appurtenant, 
nonresidential structure or facility involving less than 4,000 square feet of 
gross floor area and not involving a change in zoning or a use variance 
and consistent with local land use controls, but not radio communication 
or microwave transmission facilities;   
(10) routine activities of educational institutions, including expansion of 
existing facilities by less than 10,000 square feet of gross floor area and 
school closings, but not changes in use related to such closings. 
 

 As set forth above, ABY does not intend to expand any portion of any building 
or structure on the Property, and this application does not seek any such expansion. 
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 If an action is a Type II action, then no environmental review is required.13 
Further, Environmental Assessment Forms (“EAFs”) are not needed for Type II 
actions.14 
 
 The Property is located within 500 feet of a County road, Main Street (a/k/a 
South Middletown Road a/k/a Rockland County Route 33). As such, the alternative 
application for an area variance is subject to referral to the Rockland County 
Planning Department for review of “pertinent inter-community and county-wide 
considerations”.15 
 
 The portion of this application seeking an appeal of the Building Inspector’s 
erroneous determination and an interpretation of the Zoning Code, however, is not 
within the County Planning Department’s jurisdiction.16 
 
III. Appeal and Interpretation: The Building Inspector Incorrectly 

Determined That LL5 Created a Prior Non-conforming Use 
 

 As set forth above, the Building Inspector denied ABY’s Building Permit 
Application under the provisions of Zoning Code § 290-29.C. In his Denial Letter, 
the Building Inspector stated: 

1. A variance from the Clarkstown Zoning Board of Appeals would be 
required for the use of the school of general instruction. Our records 
show the last required NY State Fire Safety inspection for a school of 
general instruction on this property was conducted on December 11, 
1990. Clarkstown Town Code section 290-29C (non-conforming use) 
"Discontinuance of use. If active and continuous operations are not 
carried on with respect to a nonconforming use during a continuous 
period of one year, the building or land where such nonconforming use 
previously existed shall thereafter be occupied and used only for a 
conforming use." Clarkstown Town Code section 290-20I(7) additional 
regulations, All uses other than single family residences shall have 
minimum frontage of 100 feet and access to either a state or county 
major or secondary road as classified on the Town Official Map.17 

 ABY contends that the Building Inspector is wrong for at least two reasons: 
  
 First, because § 290-20.I(7) is a bulk requirement rather than a use 
requirement, the cessation of use provision of § 290-29.C does not apply. 
 

                                            
13 6 N.Y.C.R.R. § 617.6(a)(1)(i). 
14 SEQR Handbook, (Draft 4th Ed., 2019), Ch. 2, Part B, § 5. 
15 Gen. Mun. L. § 239-l.2. 
16 Gen. Mun. L. § 239-m.3; Gen. Mun. L. § 239-n. 
17 Exhibit 2. 
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 Second, § 290-20.I(7) does not apply to schools in the R-10 Zoning District 
because the only Use Group to which this requirement applies consists solely of two-
family homes.   
 
§ 290-20.I(7) is a Bulk Requirement, Not a Use Requirement 
 
 Section 290-20.I(7), was added by LL5. It is part of Article V (“Bulk 
Regulation”) and contained in a larger section entitled, “Additional Bulk 
Regulations.” Among the other bulk regulations included in § 290-20 are: 
“Additional required yard regulations,” bulk requirements for “Lots divided by 
district boundary” and “Lots within 25 feet of the boundary for a more restrictive 
district,” “Courts,” “Spacing of buildings,” bulk requirements for multi-family 
residences (“MF”) and active adult residential districts (“AAR”); bulk requirements 
for regional shopping districts (“RS”); and bulk requirements for home occupations, 
“keeping domestic animals”  and “[r]etail/commercial agriculture allowable 
operations” in residential districts. 
 
 LL5 also added Note 48 to the Bulk Table, which provides: “These uses shall 
have minimum frontage of 100 feet and access to either a state or county major or 
secondary road as classified on the Town Official Map.” Notably, the Use Tables, 
which were also amended by LL5, do not contain this provision.  
 
 In addition, by inserting a special provision applying Note 48 to one specific 
type of use – loading docks for dormitories18 – the drafters further evidenced their 
intent to make § 290-20.I(7) a bulk requirement rather than a use requirement. For 
these specific loading docks, “Ingress and egress roads shall be from a county major 
or secondary road. A variance from this provision shall be deemed a use variance.” 
(emphasis added). 
 
 Because § 290-20.I(7) is a bulk requirement, not a use requirement, the 
Building Inspector’s reliance on § 290-29.C is incorrect, improper and should be 
overturned. 
 
 § 290-29.C reads: 

Discontinuance of use. If active and continuous operations are not 
carried on with respect to a nonconforming use during a continuous 
period of one year, the building or land where such nonconforming use 
previously existed shall thereafter be occupied and used only for a 
conforming use. Intent to resume active operations shall not affect the 
foregoing. [Emphasis added.] 

  

                                            
18 § 290-17.BB(8)(b)[1], enacted in LL5 of 2016, § 13.  
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 This section stands in stark contrast to § 290-28: 

Buildings with nonconforming bulk. Buildings with nonconforming 
bulk may receive routine maintenance or repairs and interior 
structural alteration. Relocation or enlargement is permitted, provided 
that no new nonconforming bulk is added to such building. 
"Nonconforming bulk" shall mean any portion of the building which is 
located within a required front, rear or side yard. Additional 
nonconforming bulk shall be deemed to occur if any additional floor 
area or projection into a required front, rear or side yard is proposed. 
In the event that a building with prior nonconforming bulk is damaged 
by casualty or voluntarily demolished, any new or replacement 
construction shall be required to conform to the then existing general 
bulk regulations unless excepted by the provisions of § 290-29E. In all 
cases involving reconstruction, alteration or enlargement, site plan 
approval, if required by § 290-31C, shall be obtained prior to the 
issuance of a building permit. [Emphasis added.] 

 
 ABY applied for a building permit to perform “routine maintenance or repairs 
and interior structural alteration.” It is not seeking to demolish, replace, or enlarge 
any of the buildings on the GBC Campus. The buildings are to remain exactly as 
they have been for the past sixty years. 
 
 New York courts have applied the distinction between use and bulk 
regulations to locational requirements. For example, in Real Holding Corporation v. 
Lehigh,19 the Court of Appeals held that relief from the Town Code provisions which 
mandated 1,000 feet between a gasoline filling station and the boundary line of 
certain residentially zoned lands and 2,500 feet between gasoline filling stations 
constituted an area variance, and was not a use variance. 
 
 The courts have also distinguished between non-conforming uses and non-
complying bulks. In Amzalak v. Inc. Village of Valley Stream, for example, the 
Village sought the demolition of a non-complying building that had been vacant for 
some time. The court held that nothing in the Zoning Code required:  

the demolition [upon] cessation of use of a non-conforming building for 
its non-use for any period. It is limited solely to the termination of the 
right to use a building in a particular manner. This ordinance must be 
strictly construed. * * * 

        Since it is the building and not the use thereof which does not 
conform to the ordinance, summary judgment is granted to the 

                                            
19 2 N.Y.3d 297, 299 (2004). 
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[property owner, and the building was permitted to remain despite its 
non-complying bulk].20 

 In Dawson v. Zoning Board of Appeals of Southold,21 the Second Department 
relied on the Amzalak decision above. Ms. Dawson owned property on which was 
located a primary residence and a cottage used as a secondary residence. The 
Village required her to obtain area variances, which the ZBA conditionally granted. 
Citing Amzalak, the Appellate Division held that the cottage “constituted a 
nonconforming building rather than a nonconforming use.” Since the ZBA 
“unreasonably and erroneously determined that the cottage fell into the latter 
category,” it incorrectly focused on the cessation of use. The Appellate Division 
therefore held that Ms. Dawson was entitled to a certificate of occupancy and 
annulled the ZBA’s determination. 
 
 This line of New York case law illustrates the clear difference between a non-
conforming use and a non-complying bulk. While non-conforming uses may be lost 
as a result of cessation of use, such cessation has no impact on the bulk or 
dimensional requirements.  
 
§ 290-20.I(7) Does Not Apply to Schools in the R-10 District 
 
 The location requirement of § 290-20.I(7) is embodied in Note 48 to the Bulk 
Table. The Use Groups to which Note 48 refers are, generally, all uses other than 
single-family dwellings in residential districts. However, in the relevant R-10 
district, Note 48 applies only to two-family dwellings (Use Group N), but not to any 
other allowed uses (i.e., Use Groups M [single-family residences] and O [all other 
uses]). Below is an excerpted copy of the Bulk Table. Each of the Use Groups to 
which Note 48 applies is circled: 
 

                                            
20 220 N.Y.S.2d 113, 114 (Sup. Ct., Nassau Co. 1961). 
21 12 A.D.3d 444, 785 N.Y.S.2d 84 (2d Dept. 2004). 
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 This is not a simple printing error. The text of LL5 expressly applies Note 48 
only to Use Group N in the R-10 district: 

Add Note 48, which shall read: 

These uses shall have minimum frontage of 100' and access to either a 
State or County major or secondary road as classified on the Town 
Official Map.  
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Add Note 48 reference to R-160, Group C, Column 3; R-80, Group C, 
Column 3; R-40 Group F, Column 3; R-22, Group I, Column 3; R-15, 
Group L, Column 3 and R-10, Group N, Column 3.22 

 The drafters of LL5 therefore made the conscious choice to apply Note 48 only 
to two-family dwellings in the R-10 district. 
 
 It is a well-established principle of law that, where there is an ambiguity in a 
Zoning Code, the ambiguity is to be resolved against the municipality and in favor 
of the property owner, as zoning codes are “in derogation of the common law 
property rights” of owners.23 The Use Table and Section 290-20.I are in direct 
conflict with one another.  
 
 Case law is also clear that where there is an ambiguity in a Zoning Code, 
specific provisions control general provisions.24 Section 6 of LL5 lists each of the Use 
Groups to which Note 48 apply. That list does not contain Use Group O, which 
applies to schools and houses of worship. This is in sharp contrast to the catch-all 
provision of Section 8, which added identical provisions to all the residential 
districts at one fell swoop.25 The changes made to the Bulk Table in Section 6 are 
specific to the individual zoning districts and Use Groups, and therefore should take 
precedence over the conflicting general provision of Section 8. 
 
 The Building Inspector’s application of Section 290-20.I(7) and Note 48 to 
ABY was, therefore, wholly improper and should be overturned. 
 
IV. Alternatively, ABY is Entitled to an Area Variance 
 
 Should the ZBA agree with the Building Inspector’s decision that § 290-
20.I(7) applies, however, ABY seeks, in the alternative, an area variance from the 
requirements of that section, allowing the use of the GBC Campus as a school and 
house of worship without having frontage on, and access to, a “state or county major 
or secondary road.” ABY is not proposing to add a single brick to the building, and 
has more than enough parking for its use. 
 
 The GBC Campus consists of the following tax lots: 64.09-1-47, 48, 50 and 51. 
It is located in an R-10 zoning district and bounded by the following roads: 

                                            
22 LL5 of 2016, Section 6. Section 6 also added Use Group N (two-family dwellings) to the R-10 row, a 
designation that did not previously exist. Use Group O, however, has been in existence since at least 
2005. 
23 See, e.g., C. DeMasco Scrap Iron & Metal Corp. v. Zirk,62 A.D.2d 92, 98, 405 N.Y.S.2d 260, 264 (2d 
Dept 1978) aff’d 46 N.Y.2d 864, 414 N.Y.S.2d 516 (1979). 
24 See, e.g., Dutchess County Dept. of Social Services v. Day, 96 N.Y.2d 149, 153, 726 N.Y.S.2d 54 
(2001); Erie County Water Authority v. Kramer, 4 A.D.2d 545, 550 (4th Dept 1957), aff’d 5 N.Y.2d 954 
(1959). 
25 These provisions became § 290-20.I. 
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Demarest Avenue, Orchard Street, Highview Road, and Church Street. None of 
these roads is a “state or county major or secondary road.” 
 
 One block to the West of the GBC Campus is Main Street. Main Street is a 
county major road, as shown on the Official Map of Clarkstown. Thus, if the GBC 
Campus was located 200 feet to the West, it would comply with the Code 
requirements.26 
 
 According to available mapping,27 there is little physical difference between 
the roads surrounding the GBC Campus and Main Street. All roads are paved, and 
all have rights of way of approximately 40 feet in width. If anything, Main Street is 
more congested, being fronted by commercial properties and on-street parking. It is 
difficult to understand why a school would be acceptable on Main Street, but not on 
Demarest Avenue. 
 
 As discussed above, the Town and Sewer District sought to purchase the GBC 
Campus for use as a senior citizen center and as an administrative office and 
training center. It is also difficult to understand why the Town felt that the Campus 
would be acceptable for its own use as a senior citizen center, but it is not 
acceptable for ABY’s use by students in grades pre-K to 12. Both populations would 
arrive primarily by bus, both populations would be supervised by trained personnel, 
and both uses would be active throughout the day and most of the week. It also 
defies logic that it would be acceptable for the Town and/or Sewer District to use the 
GBC Campus for its own educational purposes, but not for ABY to do the same. 
 
 Immediately across Church Street from the GBC Campus is the Highview 
Elementary School, operated by the Nanuet UFSD. Further to the East along 
Church Street are two other schools operated by the Nanuet UFSD: A. MacArthur 
Barr Middle School and Nanuet High School. Because these schools are public 
schools, they are exempt from the restrictions of the Zoning Code. If any of them 
were to be sold to a private school, however, they would be automatically deemed 
unlawful and non-conforming. 
 
Criteria for Area Variance 
 
 One of the purposes of a ZBA, underlying its ability to grant variances, is to 
provide a “safety valve” where the strict application of a zoning code cannot allow 
an otherwise appropriate use of property because of the peculiar circumstances 

                                            
26 Although Main Street in this area is in a different zoning district, the Community Shopping (“CS”) 
district, the use is still a permitted use. See Clarkstown Zoning Code, Use Table 6, Column 2, items 1 
and 3. 
27 For a map of the immediate area, see the Rockland County Geographic Information Service map 
attached hereto as Exhibit 6. 
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applicable to that property. For this reason, any municipality that adopts a zoning 
code must also establish a board of appeals.28  
 
 In making a determination to grant an area variance, a ZBA “shall take into 
consideration the benefit to the applicant if the variance is granted, as weighed 
against the detriment to the health, safety and welfare of the neighborhood or 
community by such grant.”29 The ZBA must also consider five questions when 
engaging in this balancing test. These questions, and ABY’s responses, are set forth 
below: 
 
 (1) “whether an undesirable change will be produced in the character of the 
neighborhood or a detriment to nearby properties will be created by the granting of 
the area variance”:  

 
 New York courts have long held that schools and religious institutions are 
inherently beneficial to the public welfare; zoning laws are valid only if they are 
reasonably related to the public health, safety, morals or welfare.30  
 
 When dealing with zoning variances, the Court of Appeals has held: 
 

The presumptive value of religious facilities must be balanced against 
any actual detriment to the public health, safety or welfare, bearing in 
mind that typical hazards of traffic congestion, noise, diminution in 
property values, and the like, are generally insufficient to outweigh the 
public benefit of religious institutions and the constitutional protection 
to which such organizations are entitled.31  

 
 Under New York law, both schools and, particularly, religious institutions 
receive favored zoning treatment. New York has long held that schools and religious 
institutions are “inherently beneficial” to the residential areas in which they are 
located.32 Attempts to exclude these uses from residential areas violate the New 
York Constitution.33 
 

                                            
28 See 2 Salkin, New York Zoning Law and Practice (3d ed.), §§ 27:07 – 27:10; McKinney’s Town Law, 
Practice Commentary to § 267-a; Town L. § 267.2; McKinney’s Village Law, Practice Commentary to 
§ 7-712-a; Village L. § 7-712(2). 
29 See Town L. § 267-b.3(b); Village L. § 7-712-b.3(b). 
30 1 New York Zoning Law and Practice, § 11.08; see also Concordia Collegiate Institute v. Miller, 301 
N.Y. 189 (1950); New York Institute of Technology, Inc. v. Ruckgaber, 65 Misc.2d 241, 317 N.Y.S.2d 
89 (Sup. Ct. 1970). 
31 Matter of Westchester Reform Temple v Brown, 22 N.Y.2d 488, 496 (1968), also cited in High Street 
United Methodist Church v. City of Binghamton, 715 N.Y.S.2d 279, 283 (Sup. Ct., Broome County, 
2000). 
32 Cornell University v. Bagnardi, 68 N.Y.2d 583, 510 N.Y.S.2d 861 (1986). 
33 Albany Preparatory Charter School v. City of Albany, 10 Misc.3d 870, 805 N.Y.S.2d 818 (Sup. Ct., 
Albany Co., 2005), aff’d as modified 818 N.Y.S.2d 651 (3d Dept 2006). 
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 Indeed, both the Second Department and other New York state courts have 
repeatedly and consistently held that zoning boards must make “every effort” to 
accommodate a religious use.34 For example, the Second Department has held that 
a ZBA’s  denial of church’s application to waive certain off-street parking 
requirements was “arbitrary, capricious and an abuse of discretion and was 
properly annulled” because board was required to recommend other alternatives to 
“accommodate proposed religious use while mitigating adverse effects on 
surrounding community to the greatest extent possible”.35 
 
 This principle is so important that, even where the denial of a variance was 
supportable under the general rules for granting a variance, those rules must give 
way where a religious institution is involved. In Islamic Society of Westchester & 
Rockland, Inc. v Foley,36 the Second Department overturned a variance denial even 
after finding that “the board's determination to deny the application was supported 
by substantial evidence and was not arbitrary and capricious when measured 
against the general standard for granting area zoning variances.”37 

However, as the [lower] court correctly noted, the case law in this State 
has established that municipalities must apply the requirements of 
their zoning ordinances in a more flexible manner to religious 
institutions in view of the constitutionally protected status of the free 
exercise of religion. Although religious institutions, like petitioner, are 
not wholly exempt from the requirement of establishing practical 
difficulty, and other standards applicable to the granting of zoning 
variances, a municipality may not deny such a variance to a religious 
institution on the basis of factors which would justify the exclusion or 

                                            
34 Rosenfeld v. ZBA of Town of Ramapo, 6 A.D.3d 450, 774 N.Y.S.2d 359 (2d Dept 2004) quoting 
Genesis Assembly of God v. Davies, 208 A.D.2d 627, 617 N.Y.S.2d 202 (2d Dept 1994). See, e.g., Smith 
v. Cmty, Bd. No. 14, 128 Misc. 2d 944, 949 (Sup. Ct. Queens Cty. 1985), aff’d, 133 A.D.2d 79 (2d Dep’t 
1987) (concluding that “New York Courts have long recognized the principle of accommodation” and 
they “have repeatedly held that by their very nature religious institutions are beneficial to public 
welfare and consequently proposed religious uses should be accommodated”); see also, e.g., Richmond 
v. City of New Rochelle Bd. of Appeals on Zoning, 24 A.D.3d 782, 783 (2005) (affirming grant of area 
variance as rational and not arbitrary and capricious because “the Board did not improperly elevate 
the religious concerns of the applicant over the public health, safety and welfare of the community,” 
and the board instead rightly made an effort to accommodate the religious use, as required by the 
law); North Shore Hebrew Acad. v. Wegman, 105 A.D.2d 702, 705 (2d Dep’t 1984) (holding that board 
of trustees unconstitutionally applied zoning ordinance to prohibit religious institution from 
expanding its programs, and finding that “stricter scrutiny” applies to such zoning restrictions); 
Matter of Westchester Reform Temple v. Brown, 22 N.Y.2d 488, 494-97 (1968) (reversing Planning 
Commission’s rejection of synagogue’s expansion plan, concluding that “under the guise of 
reasonable regulation, [the Planning Commission] has unconstitutionally abridged religious 
freedom”).  
35 St. Thomas Malankara Orthodox Church, Inc., Long Island v. Bd. of Appeals, Town of Hempstead, 
23 A.D.3d 666, 666–67 (2d Dep’t 2005). 
36 96 AD2d 536, 464 NYS2d 844 (2d Dept 1983). 
37 Id. 96 A.D.2d at 537, 464 N.Y.S. 2d at 845. 
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restriction of commercial establishments, including traffic hazards and 
decreased enjoyment of neighboring properties [citations omitted]. 
There is an affirmative duty on the part of a local zoning board to 
suggest measures to accommodate the planned religious use, without 
causing the religious institution to incur excessive additional costs, 
while mitigating the detrimental effects on the health, safety and 
welfare of the surrounding community.38 

 As the Second Department has explained, because “a proposed religious use 
should be accommodated, even when it would be inconvenient for the community,” a 
zoning board may not reject such an application based on factors such as traffic 
hazards (which are not implicated here in any event) that could potentially justify a 
restriction on a commercial-use: “Where an irreconcilable conflict exists between the 
right to erect a religious structure and the potential hazards of traffic or diminution 
in value, the latter must yield to the former.”39  On the contrary, it is equally well-
settled that a “municipality has an affirmative obligation to adopt less restrictive 
alternatives” in such circumstances.40 
 
 In sum, New York law requires that ZBAs and other land use boards exercise 
“‘greater flexibility in evaluating an application for a religious use than an 
application for another use, and every effort to accommodate the religious use must 
be made’” (internal citations omitted).41 
 
 Moreover, as set forth above, GBC has been occupying the Property for over 
150 years. Pastor French has confirmed that GBC, its predecessors, and tenants 
have been operating a school at the subject location for most of those 150 years, and 
in the current school building since the late 1950s. See French Affidavit. 
 
 The Applicant currently has no plans to erect new buildings, add on to the 
existing buildings, or demolish the existing buildings. The Applicant also currently 
has no plans to alter the existing parking area or street grid. In fact, other than a 
few cosmetic changes and the removal of non-Jewish religious symbols, the 
Applicant currently has no plans to modify the exterior at all. ABY wishes only to 
modify the interior to meet its educational needs. 
 
 The only change to the neighborhood will be the use of a school building and 
its accompanying sanctuaries by a Jewish entity, rather than a Christian one. 

                                            
38 Id. 
39 Westchester Reform Temple, 22 N.Y.2d at 497; see also, e.g., Matter of Tabernacle of Victory 
Pentecostal Church v. Weiss, 101 A.D.3d 738, 741 (2d Dep't 2012); North Shore Hebrew Acad., 105 
A.D.2d at 705; Matter of Jewish Reconstructionist Synagogue of the North Shore, 41 A.D.2d 537, 538 
(2d Dep’t 1973). 
40 North Shore Hebrew Acad., 105 A.D.2d at 706.   
41 St. Thomas Malankara Orthodox Church v. Board of Appeals , Town of Hempstead, 23 A.D.3d 666, 
804 N.Y.S.2d 801 (2005). 
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 (2) “whether the benefit sought by the applicant can be achieved by some 
method, feasible for the applicant to pursue, other than an area variance”:  
 
 The only way to comply with the Zoning Code is to convince the Rockland 
County Legislature to take ownership of one of the roads surrounding the GBC 
campus, and then to convince the Town of Clarkstown to designate that road as a 
“major or secondary road”. 
 
 (3) “whether the requested area variance is substantial”:  
 
 Whether a requested variance is “substantial” is more than simple 
arithmetic. It requires an understanding of the general area and of the existing 
conditions. See, 2 New York Zoning Law and Practice, § 29:15. 
 
 There will be no physical or usage changes of substance. The existing 
physical structure was built to accommodate far greater usage than is proposed by 
ABY.  
 
 ABY’s student population will be transported on eight school buses. Students 
are not permitted to drive to school. There are approximately 75 faculty and staff 
members, about 35 of whom are on site at any one time. The existing parking area 
has over 100 parking spaces.42 
 
 Some people, including the Superintendent of the Nanuet UFSD, have 
expressed concern about ABY’s impact on Church Street traffic. Aside from the fact 
that the amount of additional traffic is minimal, the physical layout of the Property 
and the locations of the homes of the student body means that buses transporting 
students will most likely not need to use Church Street. Arriving buses will 
generally travel South on Main Street, turn left onto Orchard Street, then right 
onto Highview Avenue and right onto Center Street, a private road that serves as a 
driveway for the campus. To exit the campus, buses will proceed from Center Street, 
turn right onto Demarest Avenue, left onto Orchard Street, and right onto Main 
Street. A map showing these routes is attached hereto as Exhibit 7. 
 
 The Town of Clarkstown recently conducted a traffic study of the area in 
connection with its proposed rezoning of the area as a Transit Oriented 
Development. It specifically examined existing and anticipated (post-rezoning) 
traffic conditions at the Orchard Street/Main Street intersection. 
 

                                            
42 See, ABY’s Narrative Summary accompanying the Building Permit Application, attached hereto as 
Exhibit 1,  
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 The Town’s study determined that the intersection currently operated at 
Levels of Service A, B or C for all time periods studied.43  
 
 That same study examined the 2030 “Build” condition, which assumed the 
introduction of hundreds of units of housing and dozens of additional commercial 
units. It found that the Orchard Street/Main Street intersection “would operate 
under similar operating conditions as without the Proposed Action.”44 Therefore, 
according to the Town’s own study, the introduction of eight school buses and 
approximately 35 cars for faculty and staff will not adversely impact the Orchard 
Street/Main Street intersection. Further, ABY has continually stated its readiness 
to coordinate its schedule with that of Nanuet UFSD to avoid potential conflicts. 
 
 (4) “whether the proposed variance will have an adverse effect or impact on the 
physical or environmental conditions in the neighborhood or district”:  
 
 As discussed above, the existing physical structure was built to accommodate 
the proposed use. 
 
 (5) “whether the alleged difficulty was self-created”:  
 
 The difficulty results solely from the imposition of the restrictions enacted by 
Local Law No. 5 of 2016. In fact, the adoption of LL5 adversely impacts at least 
seven existing private schools in Clarkstown. It impairs their ability to expand and 
to sell their property.  
 
 Attached as Exhibit 8 is a map showing the locations of identifiable private 
and public schools in Clarkstown, and whether they are on a State or county major 
or secondary road.45  
 
 Of eleven identified private schools, seven are not located on eligible roads: 
 

• Benim Scholastic Academy 
• Reuben Gittleman Hebrew Day School 
• Rockland Christian School 
• St. Anthony School 
• Blue Rock School 
• New Square Girls’ School. 

 

                                            
43 Draft Generic Environmental Impact Statement prepared for Town of Clarkstown Nanuet Transit 
Oriented Development Zoning, accepted by the Lead Agency October 9, 2018 (TOD DGEIS), p. 46, 
Table 24. 
44 TOD GEIS, p. 62. 
45 Schools were identified and located by this office using publicly available information, including 
web searches and the Clarkstown Official Map. 
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 If LL5’s restrictions were to be applied to public schools, then seventeen of 
the twenty identified public schools in Clarkstown would be on ineligible roads. 
While this may not have an immediate impact on the public schools, it would 
adversely affect them if any of these schools need to close as a result of continuing 
declining enrollments. These ineligible schools, if closed for more than one year, 
could not then be sold for school use. The future financial burden on the taxpayers 
could be extreme. 
 
 On balance, therefore, the requested variances are beneficial to both the 
applicant and the community. Moreover, denying the requested variance in a 
fashion that does not treat ABY on equal terms with all other applicants, and/or 
that substantially burdens ABY’s religious exercise, would subject the Town to 
potential violations of RLUIPA for failing to comply with well-established federal 
law. See, e.g., Congregation Rabbinical College of Tartikov, Inc. v. Village of 
Pomona, 138 F.Supp.3d 352 (S.D.N.Y. 2015);  
 
V. Relief Requested 

 
 Accordingly, ABY seeks: 

 
1. A determination by the ZBA that the Building Inspector erred in 

refusing to grant a building permit for the reasons stated above, and 
directing him to grant a building permit upon compliance with the 
requirements of the New York State Uniform Fire Safety and Building 
Code; or  
 

2. In the alternative, an area variance from the requirements of Zoning 
Code § 290-20.I(7), allowing the use of the GBC Campus as a school 
and house of worship without having frontage on, and access to, a 
“state or county major or secondary road.” 

 
 In pursuing this relief, ABY waives none of its legal positions and rights, 
including the right to seek redress under the Religious Land Use and 
Institutionalized Persons Act, 42 U.S.C. § 2000cc. 

 
Dated: March 8, 2019      
  New City, New York 
        ____________________________ 
        Ira M. Emanuel, P.C. 
        Attorney for Applicant 
 
Cc: Yehduah L. Buchweitz, Weil Gotshal & Manges LLP (co-counsel to Applicant) 
      David Yolkut, Weil Gotshal & Manges LLP (co-counsel to Applicant) 
      Kaela Dahan, Weil, Gotshal & Manges LLP (co-counsel to Applicant)  
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December 28, 2018 
 

Mr. Erik Asheim, Building Inspector 
Clarkstown Building Department 
10 Maple Avenue 
New City, NY  10956 
 
 Re: Ateres Bais Yaakov Academy of Rockland 
  - Grace Baptist Church Site, 20 Demarest Road, Nanuet, New York 
 
Dear Mr. Asheim: 
 
 I represent Ateres Bais Yaakov Academy of Rockland (“ABY”), the contract vendee of 
the above-referenced site. You have asked that ABY submit a description of its proposed use of 
the site so that you could make a zoning evaluation. 
 
 To that end, enclosed please find the following: 
 
 - Building Permit application; 
 - Narrative describing the proposed use of the site; 
 - Opinion letter from me regarding the current use of the site, the proposed use of the site, 
and the impact of the Clarkstown Zoning Code, federal statutory law, and New York State case 
law with respect to the proposed religious and educational use of the site; 
 - Affidavit of William French, Pastor of Grace Baptist Church, regarding the history of 
that Church’s use of the site, beginning in approximately 1860 and continuing to the present day. 
 
 If there is an application fee due, please advise me and I will attend to payment. 
 
 I look forward to hearing from you as soon as possible. If you have any questions or 
require additional information, please contact me. 
 
       Very truly yours, 
 
 
       Ira M. Emanuel 
Encls. 
CC: Thomas Mascola, Esq. 
 Client 
 Patrick Loftus, Esq. 

EXHIBIT 1







Ateres Bais Yaakov Academy of Rockland  
20 Demarest Avenue, Nanuet, NY 

(Formerly Grace Baptist Church Site)  
Narrative Summary 

Background  

Ateres BaIs Yaakov Academy of Rockland is a full service Nursery – grade 12 private religious school for girls.  
Like Albertus Magnus High School in Bardonia, Ateres offers a split day of religious Judaic Bible studies plus a full 
program of General Studies in compliance with the New York State Syllabi and Standards for English, Social 
Studies, Mathematics, Science and World Language. In addition, Ateres offers a full complement of specialty 
subjects (Art, Music, STEM etc.), and programs in character development and civic responsibility.  

Ateres is Chartered and accredited by the New York State Board of Regents. Its students perform above-average 
on all State mandated testing, High School Regents exams and College Board SAT and AP assessments. Ateres 
graduates are known for their positivity and success in institutes of higher learning where they pursue advanced 
degrees at religious and secular colleges and Universities and go on to launch successful professional careers. 
Ateres currently serves 300 students and hopes to return to its capacity of about 450 children in Grades 
Nursery—12(single classes N-8 @ 25 students each and two parallel classes 9-12 @25 students/class).  

Schedule and Program 

Ateres generally meets Monday—Friday. It also holds special events on Sunday and provides after-school 
programming and communal educational programing during the evenings. Worship services for the students are 
held daily. Ateres students participate in a private hot lunch program. Meals are cooked on-premises. 

Grades N-8 arrive at 9 am and depart at 4:15 Monday—Thursday. Friday dismissal is at 1 pm all year long. Grades 
9-12 arrive at 9 and depart at 5:15 Monday—Thursday. Friday dismissal is at 1 pm all year long. School operates 
from September—June with regularly scheduled student vacations for Jewish festivals, and secular holidays as 
well as a mid-winter break. On those days when the public schools are closed and school district transportation is 
not provided, Ateres students are carpooled to and from school. We would be glad to coordinate our arrival 
schedule with the Nanuet School District. 

Students arrive via school bus provided by the district in which they reside. Approximately 8 buses, 5 large and 3 
mini buses, deliver Ateres students in the morning. 6 buses pick up students at 4:15 and 3 at 5:15. Ateres 
students live primarily in Ramapo and would be coming from the North. Although the routing is done by the 
student’s resident school district, it is being recommended that students will arrive via Main Street (South 
bound) and turn left onto Orchard Street passing the school building and turning right onto North Highview Rd. 
and then right again into the driveway to the drop off area. (see route map attached). Buses would turn right out 
of the driveway onto Demarest Avenue and left onto William street and turn right onto Main street as they head 
out to their next run.  

Ateres students do not drive to school.  Parents rarely carpool (except on those days when public school 
transportation is not available because the public schools are closed). There are a handful of students who 
parents drop off a late and/or pick up early during any given day.   

Regular appointments with vendors, potential parents and deliveries also occur each day. 

Faculty  

Ateres employs about 75 faculty members, of which about 35 are there at the same time. 8 Elementary teachers 
work for half a day, arriving 15 minutes before school and departing at 1 pm M-TH, with their counterparts 
arriving at 12:30 and departing at 4:15. The split in the schedule on Friday is at 11 am. The high school is 
departmentalized and teachers come and go throughout the school day. Approximately 40 parking spots are 
needed for staff and administration at any one time. Over 100 currently exist. 



Facility  

The building-currently known as the Grace Baptist Church - features all amenities needed for effectively running 
the Ateres program. From a Prayer center, auditorium, social halls, lunchroom, classroom space, kitchen and 
offices, the facility is in, an almost, move-in condition. Aside from paint, set forth below is the wish list of 
improvements we wish to make to the facility noted as a stage 1 and stage 2 improvement, respectively. All 
work to be designed by licensed architect/engineer and installed by licensed contractors subject to the issuance 
of a building permit. 

 

Proposed Improvements and Repairs 

 

Preliminary Stage (for immediate occupancy). 

 

• Painting, minor repairs, removal of internal signage, covering of external signage. Install temporary signage. 
 

• Additional repairs necessary for compliance with applicable fire and building codes. 

 

Stage 1. (See building layout maps for additional notes) 

• Installation of facility wide Sprinkler System, Heat/Smoke/Carbon Monoxide detectors and 44 Control Central 
Station Monitoring (the previous school and house of worship were grandfathered without safety systems 
installed) 

• Low Voltage wiring —Installation of alarms, security cameras and internet access points 

• Installation of HVAC ductless “split systems” in all classrooms. 

• Multi-stall girls’ lavatory on upper floor of educational building 

• Removal of choir pews on raised stage area in Chapel. Stage area to be refurbished with the Installation of Stage 
curtains, lighting and sound equipment. 

• Roof Solar Electrical System—for green energy. 

• LED lighting upgrade 

• Replace floor and ceiling tile as needed 

• Electrical and plumbing upgraders as needed. 

• Remove existing exterior signage and install ABY exterior signage. 
 
Stage 2. 

• Addition of dividing walls in oversized classrooms 

• Remove classroom cubicles and portioning of classroom into 2 where applicable. 

• Replace windows 

• Installation of Playground 

• Parking lot striping 
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December 26, 2018 
 

 
Mr. Erik Asheim 
Building Inspector 
Town of Clarkstown 
10 Maple Avenue 
New City, NY 10956 
 
 Re: Ateres Bais Yaakov Academy of Rockland 
  20 Demarest Avenue, Nanuet, NY 
 
Dear Mr. Asheim: 
 
 I represent Ateres Bais Yaakov Academy of Rockland (“ABY”), which is the 
contract vendee of the above-referenced property. 
 
 ABY is a New York State Regents-chartered private religious girls’ school, 
serving grades pre-K through 12. A description of the school’s program and 
operations are submitted herewith. 
 
 ABY is currently occupying temporary quarters in the Village of New 
Hempstead. Those quarters are made up of a series of manufactured modules, 
similar to office trailers. ABY’s permit to remain at that site, having already been 
extended, expires on May 22, 2019. It cannot be renewed, as New Hempstead has 
repealed the local law that allowed the existing temporary use. 
 
 At ABY’s request, I have reviewed the Clarkstown Zoning Code, the history of 
the site, and applicable federal and State laws as they relate to the current and 
prospective use of the site. For the history of the site, I have relied on an affidavit 
from Pastor William French, the Pastor of the current owner/occupant, Grace 
Baptist Church, and on the materials supporting this affidavit (“French Affidavit”). 
A copy of the affidavit and the supporting materials is also submitted herewith. 
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Clarkstown Zoning Code 
 
 The subject site is located in an R-10 zoning district and within the Nanuet 
Hamlet Overlay District. 
 
 According to Table 1 of the Zoning Code, “Schools of general instruction” are 
permitted uses in the R-10 district. 
 
 As of this writing, there are no specific regulations governing schools in the 
Nanuet Hamlet Overlay District. 
 
 A “school of general instruction” is defined as: 

Any public or private nursery, elementary, junior high, high school or 
college offering courses in general instruction and accredited by the 
New York State Education Department, offering courses at least five 
days per week and seven months per year.1 

 
 “School” is further defined as: 

Any public school under the jurisdiction of the Commissioner of 
Education of the State of New York; any parochial school operated and 
maintained by any religious corporation authorized to perform its 
corporate functions in the State of New York; or any school chartered 
by the Board of Regents of the University of the State of New York.2 

 
 ABY is a “school” in that it is a “school chartered by the Board of Regents of 
the University of the State of New York.”3 
 
 ABY is a “school of general instruction” in that it meets the definition thereof 
through its course offerings.4 
 
 An electronic search of Article 1 of the Zoning Code (which contains the 
“Definitions” provisions of the Code) reveals that the only “schools” defined in the 
Zoning Code are “schools”, “schools of general instruction”, and “nursery schools”. 
All three definitions apply to ABY. 
 
 The subject site is generally bounded by Demarest Avenue, Orchard Street, 
Highview Avenue, and Church Street. All are local Town roads. 
 

                                            
1 Clarkstown Zoning Code (hereafter “ZC”) § 290-3, as amended by LL 5-2016. 
2 ZC § 290-3. 
3 Attached as Exhibit A is a copy of ABY’s provisional and permanent charter certificates. 
4 See, Narrative submitted herewith. 
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History of the Site 
 
 As set forth in greater detail in the French Affidavit, Grace Baptist Church 
has been in this location since 1860. The original building contained a sanctuary, 
church offices, and ancillary facilities. 
 
 In or about 1955, the current educational wing was built. The educational 
wing was built specifically for school use. This building contains nine large 
classrooms and 40 smaller classrooms within the large ones. The building and the 
site have continued to be used for educational and religious purposes by both Grace 
Baptist Church and other resident religious institutions.5 That use has continued 
through this year.6 
 
Non-conforming Use 
 
 There appears to be no question that the school use was legal when initiated.7 
However, an amendment to the Zoning Code adopted as Local Law No. 5 of 2016 
purports to render such use non-conforming. 
 
 The amendment added section 290-20.I(7): “All uses other than single-family 
residences shall have minimum frontage of 100 feet and access to either a state or 
county major or secondary road as classified on the Town Official Map.”8 
 
 That same amendment added Note 48 to the Use Table: “These uses shall 
have minimum frontage of 100 feet and access to either a state or county major or 
secondary road as classified on the Town Official Map.” 
 
 The Uses to which Note 48 refers are, generally, all uses other than single 
family dwellings in residential districts. However, in the relevant R-10 district, 
Note 48 applies only to two-family dwellings (Use Group N), but not to any other 
allowed uses (i.e., Use Groups M [single family residences] and O [all other uses]). 
 
 This is not a simple printing error. The text of Local Law No. 5 also expressly 
applies Note 48 only to Use Group N in the R-10 district: 
  

                                            
5 Grace Baptist Church gave other users of its campus licenses, rather than leases. Copies of these 
licenses are submitted herewith. 
6 See, French Affidavit and supporting documents. 
7 See, e.g., Certificate of Occupancy dated June 4, 1965, for “Church, Office and Bible School”. 
8 Local Law No. 5 of 2016, Section 8. 
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Add Note 48, which shall read: 

These uses shall have minimum frontage of 100' and access to 
either a State or County major or secondary road as classified on 
the Town Official Map.  

Add Note 48 reference to R-160, Group C, Column 3; R-80, Group C, 
Column 3; R-40 Group F, Column 3; R-22, Group I, Column 3; R-15, 
Group L, Column 3 and R-10, Group N, Column 3.9 

 It is well-established law that, where there is an ambiguity in a Zoning Code, 
the ambiguity is to be resolved against the municipality and in favor of the property 
owner, as zoning codes are “in derogation of the common law property rights” of 
owners.10 The Use Table and Section 290-20.I conflict with one another. 
 
 In addition, it is well-established law that specific provisions control general 
provisions.11 Section 6 of Local Law 5 listed each of the Use Groups to which Note 
48 was to apply. That list omitted Use Group O. This is in sharp contrast to the 
catch-all provision of Section 8, which added identical provisions to all the 
residential districts at one fell swoop.12 
 
 Even assuming that the location limitation created by Local Law 5 of 2016 is 
applicable in the R-10 district, it is not applicable to the school use on the subject 
parcel. 
 
 Under § 290-27 of the Zoning Code, non-conforming uses that were legal 
when initiated may continue despite their subsequent non-conformity. However, 

If active and continuous operations are not carried on with respect to a 
nonconforming use during a continuous period of one year, the building 
or land where such nonconforming use previously existed shall 
thereafter be occupied and used only for a conforming use. Intent to 
resume active operations shall not affect the foregoing.13 

 As set forth above, and in the French Affidavit, the premises were used as a 
school (and also church and office) from prior to the adoption of Local Law 5 of 2016 
through 2018.  
 
  

                                            
9 LL5 of 2016, Section 6. Section 6 also added Use Group N to the R-10 row, a designation that did 
not previously exist. Use Group O, however, has been in existence since at least 2005. 
10 C. DeMasco Scrap Iron & Metal Corp. v. Zirk,62 A.D.2d 92, 98, 405 N.Y.S.2d 260, 264 (2d Dept 
1978) aff’d 46 N.Y.2d 864, 414 N.Y.S.2d 516 (1979). 
11 See, Dutchess County Dept. of Social Services v. Day, 96 N.Y.2d 149, 153, 726 N.Y.S.2d 54 (2001); 
Erie County Water Authority v. Kramer, 4 A.D.2d 545, 550 (4th Dept 1957), aff’d 5 N.Y.2d 954 (1959) 
12 These provisions became § 290-20.I. 
13 Zoning Code § 290-29.C. 
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Federal Law 
 
 ABY operates a private school whose mission is to educate girls of the Jewish 
faith in both religious and secular topics. As such, it is protected under 42 USC § 
2000cc. 
 
 Under federal law, a government may not use land use regulations to impose 
a “substantial burden” on religious uses in the absence of a “compelling 
governmental interest” exercised using the “least restrictive means”.14 
 
 The statute applies whenever 

the substantial burden is imposed in the implementation of a land use 
regulation or system of land use regulations, under which a 
government makes, or has in place formal or informal procedures or 
practices that permit the government to make, individualized 
assessments of the proposed uses for the property involved.15 

 
 The determination of whether ABY may use the former Grace Baptist Church 
education building as a school is clearly an “individualized assessment” of the 
proposed use of the property. 
 
 Government may not determine what a religious use needs, nor may it 
regulate its internal operations or religious practices.16 
 
 While Grace Baptist Church and the other tenants of the property may have 
satisfied their religious practices with part-time schools, ABY’s religious mission 
includes full-time education. 
 
 Government may not discriminate in favor of non-religious uses,17 nor may it 
favor one religious use over another religious use.18 
 
 A determination that the education building may not be used as a school by 
ABY (a) discriminates in favor of the former Grace Baptist Church and against 
ABY, and (b) if based on location, discriminates in favor of established religious 
facilities and against new religious facilities in the same location or having the 
same location characteristics. 
 

                                            
14 Westchester Day School v. Village of Mamaroneck, 504 F.3d 338, 349 (2d Cir. 2007); 42 USC § 
2000cc-2(b). 
15 42 USC § 2000cc(a)(2)(C). 
16 Bikur Cholim, Inc. v. Village of Suffern, 664 F.Supp.2d 267, 285 (SDNY 2009). 
17 42 USC § 2000cc-1(b)(1). 
18 Id. at 1(b)(2). 

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-1137825464-1032690117&term_occur=2&term_src=title:42:chapter:21C:section:2000cc
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-1137825464-1032690117&term_occur=2&term_src=title:42:chapter:21C:section:2000cc
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-1137825464-1032690117&term_occur=3&term_src=title:42:chapter:21C:section:2000cc
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 Government may not “implement a land use regulation that * * * 
unreasonably limits religious assemblies, institutions, or structures within a 
jurisdiction.”19 
 
 From the creation of the Town of Clarkstown through 2016, and from the 
adoption of the first Clarkstown Zoning Code through 2016, there was no need to 
limit the location of schools and religious institutions to “State or County major or 
secondary roads”. In addition, the 2016 enactment did not require institutions that 
did not meet the location requirements to relocate. The 2016 enactment was clearly 
aimed at limiting the number and location of religious institutions within the Town 
of Clarkstown, and, by doing so, to keep them out of the Town.  
 
 A government may “avoid the preemptive force” of federal law by 

changing the policy or practice that results in a substantial burden 
on religious exercise, retaining the policy or practice and exempting 
the substantially burdened religious exercise, by providing exemptions 
from the policy or practice for applications that substantially 
burden religious exercise, or by any other means that eliminates the 
substantial burden.20 

 It is the responsibility of the Town, and therefore of its agencies, boards and 
officials, to find ways to avoid the negative results prohibited by federal law. 
 
New York Law 
 
 New York protects ABY as both a religious and an educational institution. 
New York case law has determined that educational and religious uses are 
“inherently beneficial” to the residential areas in which they are located.21 
 
 New York requires that “every effort to accommodate the religious [and 
educational] use must be made.”22 
 
 This requirement is similar to that of federal law, and may actually impose a 
greater duty upon the Town. 
 
 A legislative attempt to exclude educational and religious uses from a 
residential area is unconstitutional.23 

                                            
19 Id. at 1(b)(3). 
20 42 USC § 2000cc-3(e). 
21 Cornell University v. Bagnardi, 68 N.Y.2d 583, 510 N.Y.S.2d 861 (1986). 
22 Rosenfeld v. ZBA of Town of Ramapo, 6 A.D.3d 450, 774 N.Y.S.2d 359 (2d Dept 2004) quoting 
Genesis Assembly of God v. Davies, 208 A.D.2d 627, 617 N.Y.S.2d 202 (2d Dept 1994). 
23 Albany Preparatory Charter School v. City of Albany, 10 Misc.3d 870, 805 N.Y.S.2d 818 (Sup. Ct., 
Albany Co., 2005), aff’d as modified 818 N.Y.S.2d 651 (3d Dept 2006). 

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-925260317-277753276&term_occur=6&term_src=title:42:chapter:21C:section:2000cc%E2%80%933
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-925260317-277753276&term_occur=7&term_src=title:42:chapter:21C:section:2000cc%E2%80%933
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-925260317-277753276&term_occur=8&term_src=title:42:chapter:21C:section:2000cc%E2%80%933
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 A review of the allowable uses in the R-10 district shows that, except for one- 
and two-family homes and governmental or utility uses, the only other allowed uses 
are for schools, places of worship, and cemeteries.24 
 
 If Sections 6 and 8 of Local Law No. 5 of 2016 are interpreted to apply to Use 
Group O, as well as to Use Group N, then they are a direct attempt to exclude 
educational and religious uses from the R-10 District of the Town of Clarkstown. In 
fact, the overall purpose of these Sections is to limit, if not prohibit, the future 
construction of “non-residential” uses in residential zoning districts. While this may 
be appropriate for some “non-residential” uses, it is clearly contrary to the New 
York State Constitution when applied to religious and educational uses. 
 
 Both federal and State courts have ruled that potential traffic impacts, unless 
they create a safety hazard, are insufficient to bar the establishment of a school in a 
location.25 In particular, the New York State Court of Appeals has ruled that 
potential traffic concerns are insufficient to outweigh the public benefit of a 
religious institution’s presence in a neighborhood: 

The presumptive value of religious facilities must be balanced against 
any actual detriment to the public health, safety or welfare, bearing in 
mind that typical hazards of traffic congestion, noise, diminution in 
property values, and the like, are generally insufficient to outweigh the 
public benefit of religious institutions and the constitutional protection 
to which such organizations are entitled.26  

 The Court of Appeals went on to say, “where an irreconcilable conflict exists 
between the right to erect a religious structure and the potential hazards of traffic 
or diminution in value, the latter must yield to the former.”27 
 
Substantial Burden 
 
 While many of these cases arose in the context of a land use board’s 
consideration of a special permit or variance application, there is nothing in the law 
that prohibits the application of these considerations by a Building Inspector when 
making a discretionary individual assessment, as here.  
 

                                            
24 There are some other uses that are permitted as accessory uses to the listed allowed uses. 
25 Westchester Day School v. Village of Mamaroneck, 417 F.Supp. 477 (SDNY 2006). 
26 Matter of Westchester Reform Temple v Brown, 22 N.Y.2d 488, 496 (1968), also cited in High Street 
United Methodist Church v. City of Binghamton, 715 N.Y.S.2d 279, 283 (Sup. Ct., Broome County, 
2000).  
27 Westchester Reform Temple, at 497, reiterating the Court’s holding in Matter of Diocese of 
Rochester v Planning Board, 1 N.Y.2d 508. 
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 Indeed, it would not be unreasonable for a court to hold that denial of a 
certificate of occupancy in the face of known religious exemptions, thus forcing an 
application to the Zoning Board of Appeals, is itself a substantial burden on 
religious exercise. The imposition of such a substantial burden, as discussed above, 
violates both federal and State law. 
 
 The case of Saints Constantine and Helen Greek Orthodox Church v. City of 
New Berlin28 is instructive here. In that case, a church purchased land in a 
residentially-zoned area of the city. The purchased land was adjacent to an existing 
church on one side. On the other side was a parcel that belonged to a different 
church, which the city had rezoned to allow the construction of a new church. In 
discussions with the city’s in-house Planning Department, the Church agreed to the 
creation of a planned unit development (“PUD”) that, in conjunction with a zone 
change to “institutional”, would allow it to use its property as a church (similar to 
the adjacent properties). The City’s Planning Commission disagreed with the 
Planning Department, and upon that negative recommendation, the City Council 
denied the PUD application.  
 
 The Mayor then offered two alternatives: (1) apply for a conditional use 
permit, or (2) apply for a PUD that would overlay the existing residential district 
instead of the institutional district. 
 
 The federal Court of Appeals for the Seventh Circuit held that the City had 
imposed a substantial burden on the Church. With respect to the suggested 
conditional use permit, the Court found that the City’s requirement to begin 
construction within one year would require the Church to endure unwarranted 
delays. This is because the Church would need to wait to apply for the permit until 
it had raised sufficient funds to ensure that it could begin timely construction. 
However, the uncertainty of obtaining the permit would, itself, be a detriment to the 
necessary fund raising. Thus, the requirement to obtain a conditional use permit 
was deemed a substantial burden on the Church. 
 
 As to the suggestion that the Church apply for a PUD that overlay the 
existing residential district, the Court held that this was an obvious delaying tactic. 
Such a PUD would be virtually identical to the one that the City Council had 
denied. 

The burden here was substantial. The Church could have searched 
around for other parcels of land (though a lot more effort would have 
been involved in such a search than, as the City would have it, calling 
up some real estate agents), or it could have continued filing 
applications with the City, but in either case there would have been 

                                            
28 396 F.3d 895 (7th Cir. 2005). 
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delay, uncertainty, and expense. That the burden would not be 
insuperable would not make it insubstantial.29 

 The Court then refused to remand the matter for trial (the facts not being in 
dispute) or to the City for further administrative proceedings. It granted the 
Church’s relief, but stayed its order for 90 days solely for the purpose of determining  

whether the Church’s proposal may contain some loophole that might 
permit (though doubtless with low probability) the eventual putting of 
the property to a nonreligious institutional use. The closing of the 
loophole, if there is a loophole, does not require a trial in the district 
court or a further administrative proceeding of uncertain duration and, 
given the whiff of bad faith arising from the Planning Commission's 
rejection of a solution that would have eliminated the City's only 
legitimate concern, an uncertain outcome as well.30 

 Here, it is clear that the subject property was used as a school, especially 
since the construction of the education wing in the late 1950s. If Note 48 and/or § 
290-20.I apply, then the building cannot be used, as of right, for any other purpose 
permitted in the R-10 district. ABY would then be faced with the uncertainty of 
applying to the Zoning Board of Appeals for a variance. Given the public reaction 
thus far, it is not unreasonable to assume that such an application would create 
additional tumult, negative public reaction, delay, and substantial expense to ABY. 
 
 I trust that the foregoing, together with the additional submissions 
referenced, are sufficient for you to determine that ABY’s use constitutes a 
continuation of the existing school use at the site. 
 
       Very truly yours, 
 
 
       Ira M. Emanuel 
 
Cc: Thomas Mascola, Esq., Town Attorney 
 Client 

                                            
29 Id. 396 F.3d at 901 
30 Id. 
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ATERES BAIS YAAKOV ACADEMY OF ROCKLAND 
20 DEMAREST AVE 
NANUET, NY 10954 

ATERES BAIS YAAKOV ACADEMY OF ROCKLAND 

Located at: 20 DEMAREST AVENUE 
NANUET, NY 10954 

BUILDING PERMIT #: 20190043 
TAX MAP #: 64.9-1-47 
REMAPPED SBL: 13-E-33 

UNDER THE PROVISIONS OF CHAPTER 109-3 OF THE TOWN CODE OF THE TOWN OF CLARKSTOWN, YOUR 
APPLICATION FOR THE BUILDING PERMIT IS HEREBY DENIED  FOR THE FOLLOWING REASONS: 

1. A variance from the Clarkstown Zoning Board of Appeals would be required for the use of the school of 
general instruction. Our records show the last required NY State Fire Safety inspection for a school of general 
instruction on this property was conducted on December 11, 1990 . Clarkstown Town Code section 290-29C 
(non-conforming use) "Discontinuance of use. If active and continuous operations are not carried on with respect 
to a nonconforming use during a continuous period of one year, the building or land where such nonconforming 
use previously existed shall thereafter be occupied and used only for a conforming use." 
Clarkstown Town Code section 290-201(7) additional regulations, All uses other than single family residences 
shall have minimum frontage of 100 feet and access to either a state or county major or secondary road as 
classified on the Town Official Map. 
2. Provide signed and sealed plans showing classroom modifications , occupancy load, exiting calculations, 
parking requirements, all fire safety rquirements and demolition plans in accordance with New York State 
Building and Fire Prevention Code. 
3. Submit a Wastewater Questionnaire to the Rockland County Sewer District #1. 
4. Amend permit fee to reflect new estimated construction value. 

Sincerely, 

cc: File 

94.
Charles Maneri 

Building Plans Examiner 
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Ateres Bais Yaakov Academy - Map of Schools in Clarkstown

EXHIBIT 8



ATERES BAIS YAAKOV – SCHOOLS IN CLARKSTOWN - KEYS AND LOCATIONS    

1 – The Hebrew Academy 
        315 N Main St, NC    
2* – Benim Scholastic Academy   
       114 S Main St, NC   
3 – Asher Aldoph Schreiber Hebrew Academy                  
        360 New Hempstead Rd, NC 
4* - Reuben Gittleman Hebrew Day 
       29 3rd St, #201, NC 
5* – Rockland Christian School 
       4 Roosevelt Place, NC 
6 – Albertus Magnus High School 
       798 NY 304, Bardonia, NY10954 
7* – St. Anthony School 
       34 W Nyack Rd, Nanuet 
8* – Blue Rock School 
       110 Demarest Mill Rd, WN 
9 – Rockland Country Day School 
        34 Kings Hwy, Congers 
10 – St. Paul’s School 
        365 Kings Hwy, VC 
11* – New Square Girls School 
        22 Addison Boyce Dr, NC 
A* – Bardonia Elementary School 
        31 Bardonia Rd, NC 
B* – Lakewood Elementary School 
       77 Lakeland Ave, Congers 
C* – Laurel Plains Elementary School 
       14 Teakwood Ln, NC 
D* – Link IB World School 
        51 Red Hill Rd, NC 
E* – Little Tor Elementary School 
        56 Gregory St, NC 
F* – New City Elementary School 
       60 Crestwood Dr, NC 
G – Strawtown Elementary School 
        413 Strawtown Rd, NC 
H* – West Nyack Elementary School 
        661 W Nyack Rd, WN 
I* – Woodglen Elementary School 
        121 Phillips Hill Rd, NC 
J – Birchwood Elementary School 
       214 Sickletown Rd, NC 

K* – Felix V. Festa Middle School 
       30 Parrott Rd, WN 
L – Clarkstown HS North 
       151 Congers Rd, NC 
M* – Clarkstown HS South 
        31 Demarest Mill Rd, WN 
N* – A. MacArthur Barr Middle School 
        143 Church St, Nanuet 
O* – G. W. Miller Elementary School 
         50 Blauvelt Rd, Nanuet 
P* – Highview Elementary School 
        24 Highview Ave, Nanuet 
Q*– Nanuet High School 
        103 Church St, Nanuet 
R* – Liberty Elementary School 
        142 Lake Rd, VC 
S* – Valley Cottage Elementary School 
        26 Lake Rd, VC 
T* – Nyack High School 
        360 Christian Herald Rd, Nyack 
 
 
 
 
* Schools NOT on County/State Roads 


